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In the Court of Appeals of the District 

of Columbia 

April Term, 1932 • I 


United States of America, \ 


Appellant, 1 


vs. ( 

No. 5653, 

Ada L. Burroughs, and / 

Special Calendar. 

James Cannon, Jr., \ 

• 

Appellees. J 



MOTION OF APPELLEES TO DISMISS APPEAL 

The appellees, Ada L. Burroughs and James Cannon, 
Jr., move the court to dismiss the appeal in the abov^- 
entitled case for the reason that this court is without 
jurisdiction to entertain this appeal. 

This is an appeal by the United States from a judg¬ 
ment sustaining a demurrer to an indictment, which 
judgment, as shown by the record and opinion of th£ 
trial court, is based entirely upon the construction of 
the statute upon which the indictment is founded a^ 
to which exclusive appellate jurisdiction is vested ii^ 
the Supreme Court of the United States. (U.S.C., T h 
18, Sec. 682; U.S.C., T. 28, Sec. 225, 345.) 

Wherefore, the appellees pray that the appeal hereii|i 
be dismissed. 

Robert H. McNeill, 

Levi H. David, 

Attorneys for Appellees. 
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NOTICE OF FILING MOTION 


Counsel for the appellant United States of America 
will please take notice that the foregoing motion to dis¬ 
miss the appeal was filed in the Court of Appeals on 
April 1932. 

Robert H. McNeill, 

Levi H. David, 

Attorneys for Appellees. 


ACKNOWLEDGMENT OF SERVICE 


Service of a copy of the foregoing Motion, Brief in 
Support Thereof, and Notice, is hereby acknowledged 
this_day of April, 1932. 


Counsel for Appellant, 
United States of America. 
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IN THE 


Court of Appeals, District of Columbia 


April Term, 1932 


No. 5653, Special Calendar 
United States of America, Appellant 

j 

vs. 

Ada L. Burroughs and James Cannon, Jr., Appellees 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 

Brief of Appellees in Support of Motion to 

Dismiss Appeal 


STATEMENT 

i 

Appellee Ada L. Burroughs, as treasurer of a politi¬ 
cal committee, is charged in the indictment (Record 
p. / ) returned by a grand jury of the District df 
Columbia, under the Federal Corrupt Practices Act of 
February 28, 1925 (U.S.C. Title 2, Chap. 8), with fail¬ 
ure to file with the clerk of the House of Represent^ 
tives of the United States written reports of contribu¬ 
tions alleged to have been made by one E. C. Jamesop 
for said political committee. Appellee James Cannoh, 
Jr., is charged, in each count, with aiding and abetting 
Appellee Burroughs in failing to file such reports. 

The indictment contains ten counts. The 1st, 3rd, 5tk 

i 

and 7th counts charge the appellees with feloniously 
failing to file the reports of the different dates specified 
in the statute. 

I 

The 2nd, 4th, 6th and 8th counts charge the appellees 
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with unlawfully failing to file reports on the respective 
dates specified in the statute. 

The 9th count charges the appellees with conspir¬ 
ing to commit the substantive alleged felonies charged 
in the preceding 1st, 3rd, 5th and 7th counts by failing 
to file the reports on the dates specified, while the 10th 
count charges a conspiracy to commit the substantive 
misdemeanors charged in the preceding 2nd, 4th, 6th 
and 8th counts by failing to file reports on the dates 
specified. 

In no one of the ten counts of the indictment is any 
allegation that any contribution of money was made to 
either of the appellees or to the said political committee. 
Nor does any count contain an allegation that either 
defendant had knowledge of any contribution. 

The indictment charges indirect contributions by one 
E. C. Jameson for said political committee, but fails to 
allege that the said Jameson contributions were report¬ 
ed or accounted for to said Burroughs, the treasurer of 
said political committee, of that she had knowledge 
thereof. 

Demurrer to the indictment was filed on the grounds 
that the Federal Corrupt Practices Act upon which said 
indictment is based is unconstitutional, and also that the 
indictment under the statute, properly construed, fails 
to state an offense (Record p. 

The trial court filed an opinion sustaining the 
demurrer on the latter ground (Record p.^ / ) and enter¬ 
ed judgment (Record p. 7 2-), from which the United 
States appeals to this court (Record p. 2- . 

THE STATUTE CONSTRUED—FEDERAL CORRUPT 

PRACTICES ACT OF 1925 

The pertinent provisions of the statute upon which 
the indictment is based (Title 2, Chap. 8, U. S. C.), are 
printed in the appendix hereto. 
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ARGUMENT 


POINTS OF LAW INVOLVED 

1. The sole question decided by the trial court upon 
the demurrer is the construction of the Federal Cor¬ 
rupt Practices Act upon which the indictment is based. 
The court held that it was unnecessary to pass u$on 
the constitutionality of the statute. 

2. The appeal of the government lies only to the Su¬ 
preme Court of the United States. This court has no 
jurisdiction. 

QUESTION OF STATUTORY CONSTRUCTION 

INVOLVED 

The question of statutory construction involved upon 
demurrer to the indictment was whether congress in¬ 
tended by the Federal Corrupt Practices Act of 19£5 
to hold the treasurer of a political committee criminally 

I 

liable for failing to report to the Clerk of the House of 
Representatives indirect contributions, not to the com¬ 
mittee, but “for the committee” without any allegation 
of knowledge of such indirect contributions upon the 
part of the treasurer. The determination of this ques¬ 
tion was essential to a decision upon the demurrer. 

The opinion of the trial court shows that the judg¬ 
ment is based solely upon the construction of the Fed¬ 
eral Corrupt Practices Act. It is a case of first impres¬ 
sion, the construction of the statute never having been 
passed upon by appellate courts. 

The appeal comes within the terms of the Criminal 
Appeals Act of 1907 and the Judicial Code, as amended 
(Sec. 345, Title 28, and Sec. 682, Title 18, U.S.C.), which 
provide for a direct appeal by the United States to tfce 
Supreme Court of the United States from a judgment 
sustaining a demurrer when the decision is based upin 



the construction of a federal statute upon which an 
indictment is founded. As to such appeals, the jurisdic¬ 
tion of the Supreme Court of the United States is 
exclusive. 

POSITION TAKEN BY PARTIES IN THE 

TRIAL COURT. 

In its brief filed in the court below, counsel for the 

United States said: 

• 

“Whether it was necessary to allege scienter 
depends entirely upon a construction of the 
statute.” 

In the brief filed by counsel for the appellees, de¬ 
fendants below, it was said: 

“There is no disagreement between counsel 
for defendants and counsel for the government 
on the proposition that the matter of the suf¬ 
ficiency of the allegations in the instant case is 
entirely one of statutory construction. The ques¬ 
tion in the instant case is, What is the proper 
construction of the statute?” 

The respective contentions of appellees and appellant 
with regard to the construction of the statute will now 
be summarized. 

Assuming, arguendo, that the statute is constitu¬ 
tional, the contention of appellees is that the Federal 
Corrupt Practices Act of 1925, in Sec. 241 (c) defines 
a political committee as one which accepts contributions 
for the specified political purpose. Contributions are 
then divided into two classes: 1st. Direct contributions, 
those made directly to the committee. No such con¬ 
tribution is charged in this case. 2nd. Indirect con¬ 
tributions, those made for the committee. The 
distinction between direct and indirect contribu¬ 
tions is clearly made in Secs. 242, 243 and 244. 
Sec. 242 requires that before contributions are accepted 
a political committee shall be appointed, which is re- 


6 



i 


quired to have a chairman and a treasurer. It makes 
it the duty of the treasurer of a political committee 
to keep a detailed and exact account of all contribu¬ 
tions made to or for such committee. This is followed 
by Sec. 243, which defines the method by which indirect 
contributions, those made for the committee, are ac¬ 
counted for to the treasurer. Following this is Sec. 244 
(upon which the indictment is based) defining tl^e 
duties of a treasurer of a political committee with re¬ 
spect to the filing of reports of contributions with the 
clerk of the House of Representatives. This section 
requires reports to be made of contributions: 1st, To 
the committee; 2nd, For the committee. Since Sec. 243 
immediately preceding is the one which defines what 
is meant by a contribution for the committee, the onty 
logical and reasonable interpretation of the section is 
that the contributions “for the committee” which Con¬ 
gress intended that the treasurer should report are those 
accounted for to the treasurer as provided in Sec. 243. 


Sec. 243 reads: 

“Accounts of contributions received. Every 
person who receives a contribution for a poli¬ 
tical committee shall, on demand of the treasur¬ 
er, and in any event within five days after thte 
receipt of such contribution, render to the treas¬ 
urer a detailed account thereof, including the 
name and address of the person making such 
contribution, and the date on which received.^ 

I 

Contributions made for the committee which the 
treasurer is required to report are those which come 
into existence as provided in Sec. 243, and the duty of 
the treasurer to report with respect to such contribu¬ 
tions is contingent upon whether there has been an 
accounting to the treasurer for such contributions, or 
other facts giving rise to the duty of the treasurer to 
demand an accounting. As to indirect contributions; 
therefore, it clearly never was the intention of Congress 


7 




that the treasurer of a political committee should be 
indicted and prosecuted merely upon the bare allega¬ 
tion that some third person made a contribution for 
the committee without alleging that the recipient ac¬ 
counted to the treasurer for the contribution or other 
facts which imposed the duty upon the treasurer to 
demand an accounting of the recipient of the contribu¬ 
tion made for the committee. 

It is plainly apparent from Sec. 243 that, as to in¬ 
direct contributions, Congress intended that there 
should be an accounting to the treasurer of the political 
committee, and the duty of the treasurer to report can¬ 
not arise unless there is alleged and proved either that 
the third party who received the funds accounted to 
the treasurer, or facts giving rise to the duty upon the 
part of the treasurer to demand an accounting of the 
recipient. Neither of these allegations is made in the 
indictment in the instant case. If the statute be con¬ 
strued to mean that the treasurer of a political com¬ 
mittee can be held criminally liable, even to indictment 
for felony, for failure to report a contribution made 
for the committee without alleging that the contribu¬ 
tion in question was ever accounted for to the treas¬ 
urer, or other facts giving rise to a duty upon the part 
of the treasurer to demand an accounting, then such 
a construction would render the statute of doubtful con¬ 
stitutional validity. 

Under the theory advanced by the Government re¬ 
specting the criminal liability of the treasurer of a 
political committee to account for contributions not made 
to it but to others for it, it results such that criminal 
liability would be removed entirely from the committee 
and be placed solely within the control of third persons 
in no way related to, or even known to, the committee. 
If such construction contended for by the Government 
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is correct, the liability of the treasurer of a political com¬ 
mittee to prosecution would depend not upon the knowl¬ 
edge which impose an obligation upon the treasurer to 
report, but alone upon whether someone made a con¬ 
tribution to any person for the committee, and on this 
latter theory the treasurer could be indicted even if 
such treasurer did not know of it. 

This is the construction of the statute the Govern¬ 
ment contended for in order to sustain the indict¬ 
ment in this case. We will briefly consider what 
would follow if such a construction were given to the 
statute. Under it, the political enemies of a committee 
could make a contribution to a third person without 
its knowledge, render no accounting to the treasurer 
of the committee, and if the treasurer failed to report 
it, insist upon his indictment and prosecution. Or a 
corporation, which is prohibited by law from makihg 
contributions, could make a contribution to a third per¬ 
son for a political committee, never account for it to 
the committee, or authorized or accepted by it, and t^he 
treasurer of the committee be subsequently indicted a|nd 
prosecuted for failing to report a contribution which it 
never accepted and as a matter of law it could not ac¬ 
cept. Or, if a third person made a contribution to some 
one for a political committee, although the person 
receiving it was not authorized to solicit funds, and the 
recipient pocketed the money and appropriated it to ikis 
own personal use, under the construction insisted uptm 
by the Government the treasurer of the political coin- 
mittee could be indicted and prosecuted. 

The Government contends that it may indict the ap¬ 
pellees upon the bare allegation that some one madej a 
contribution for the committee, and that the question 
of knowledge upon the part of the treasurer or whether 
the treasurer ever received the funds is immaterial. 
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Appellees contend that such a contention cannot be sus¬ 
tained, for if the Government in this case were to prove 
every allegation made in the respective counts of the 
indictment, namely, that one E. C. Jameson made a 
contribution for the committee and that the treasurer 
failed to report the specified contribution, it still would 
not prove an offense. 


TRIAL COURTS OPINION SHOWS CONCLUSIVELY 
THE JUDGMENT IS BASED ON CONSTRUC¬ 
TION OF STATUTE. 

This is shown by the opinion of the court. 

Justice Proctor, in his opinion, says: 

“Several counts of the indictment accuse the 
defendants, Ada L. Burroughs, treasurer of a 
political committee to influence election of presi¬ 
dential and vice presidential electors, and James 
Cannon, Jr., as her accomplice, with violating 
the Corrupt Practices Act by failing to file state¬ 
ments of certain contributions made for the 
committee. Other counts accuse the defendants 
with conspiracy to commit the offenses described 
in the counts mentioned above. Every count is 
grounded upon an alleged failure to report con¬ 
tributions made by one Jameson for the com¬ 
mittee, rather than directly to it. There is no 
allegation as to whom any contribution was ac¬ 
tually delivered by Jameson, or that the recipient 
made any report or accounting to Burroughs, 
the treasurer, nor is it shown that she had know¬ 
ledge thereof. 

“The defendants by demurrer challenge the 
constitutionality of those provisions of the Cor¬ 
rupt Practices Act which relate to presidential 
and vice presidential electors; also the suffi¬ 
ciency of the indictment as a pleading. Among 
the latter objections it is contended that no 
offense has been stated because of the failure to 
allege as a fact that the Jameson contributions 
were reported and accounted for to Burroughs, 
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treasurer, or that she had knowledge thereof. 
It is insisted that such an allegation is necessary 
because the true meaning and intention of Sec¬ 
tion 244 of the Act requires the treasurer of a 
political committee to report only such contri¬ 
butions as are received directly by him 4nd 
those received by others which have been d^ily 
reported and accounted for to him; and further, 
at all events the indictment should show that the 
treasurer had knowledge of indirect contribu¬ 
tions before being chargeable with a failure j to 
include them in the statements which he must 
file under the law. 

“In my opinion these objections are well takpn. 
A consideration of Section 244, in the light | of 
all other related provisions of the Act, leads 
fairly to the conclusion that the legislative in¬ 
tention is to require the treasurer of a political 
committee to report only contributions received 
by him, and those duly reported to or accounted 
for to him. Certainly it was not intended to 
hold one criminally responsible for failure to 
report a contribution of which he had no know¬ 
ledge. This is a proposition advanced by the 
Government to which I cannot assent. It cills 
for an unreasonable and harsh construction 
which is neither warranted by the nature of the 
act, its language, nor its intent. Given such a 
meaning, a treasurer who has filed a statement 
honestly and correctly, revealing every contri¬ 
bution known to him, would nevertheless be li¬ 
able to prosecution because of an inevitable omis¬ 
sion of a contribution made for the committee 
to another, of which he had no knowledge. No 
such unjust purpose can be attributed to ttiis 
legislation. 

“Nor can I accept the alternative contention 
that those counts which charge a wilful failure 
by Burroughs to report contributions made for 
the committee impute to her knowledge of con¬ 
tributions received by another. The term ‘wil¬ 
ful/ as used in these counts, is merely an adop¬ 
tion of the word employed in Section 252 to dif¬ 
ferentiate in the penalties between a purposed 
and intentional violation of the Act and one 
occurring thoughtlessly or accidentally through 


11 


inadvertence or mistake. The reasoning and 
authorities in support of these theories are, I 
think, based upon fundamental misconceptions. 

“In my judgment, for the reasons mentioned, 
all counts of the indictment as drawn fail to 
allege facts essential to constitute any criminal 
offense. The demurrer must, therefore, be sus¬ 
tained as to each count. An order will be en¬ 
tered accordingly. 

“As this action disposes of the indictment it 
becomes unnecessary to pass upon the consti¬ 
tutional question presented by the demurrer; 
nor would it, on reason and authority, be proper 
to do so. 

“Unavoidable conditions have precluded me 
me from writing an opinion fully presenting my 
views in support of the foregoing conclusions. 
I have thought it better to dispose of the mat¬ 
ter now upon this memorandum, which may lat¬ 
er be supplemented by a more complete state¬ 
ment. 


“Dated: February 12, 1932. 

“(SIGNED) JAMES M. PROCTOR, 

JUSTICE/' 


IF A DEMURRER TO AN INDICTMENT 
IS SUSTAINED, WHERE THE DECISION IS 
BASED UPON THE INVALIDITY OR CON¬ 
STRUCTION OF A STATUTE, DIRECT AP¬ 
PEAL LIES ONLY TO THE UNITED STATES 
SUPREME COURT FROM A DISTRICT COURT 
OF THE UNITED STATES. 


Direct appeals from district courts to the Supreme 
Court of the United States are provided in Sec. 345, 
Title 28, U. S. C. (Jud. Code, Sec. 238 as amended): 
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“Appellate jurisdiction from decrees of United 
States district courts. A direct review by the 
Supreme Court of an interlocutory or final judg¬ 
ment or decree of a district court may be had 
where it is so provided in the following sectibns 
and not otherwise: * * * 

“(2) Section 682 of Title 18, where the deci¬ 
sion of the district court is adverse to the United 
States.” 

“Sec. 682, Title 18 (U. S. C.), provides: j 

WRIT OF ERROR: ON BEHALF OF TpE 
UNITED STATES. A writ of error may be 
taken by and on behalf of the United States frpm 
the district courts direct to the Supreme Court 
of the United States in all criminal cases, in the 
following instances, to wit: 

“From a decision or judgment quashing, set¬ 
ting aside, or sustaining a demurrer to, any in¬ 
dictment, or any count thereof, where such de¬ 
cision or judgment is based upon the invalidity, 
or construction of the statute upon which the 
indictment is founded.” * * * 

[The Act of January 31, 1928, U. S. Code Annotated, 
Title 28, Sec. 861 (a), abolished writs of error and sub¬ 
stituted appeals therefor.] 

The reason for allowing a direct review by the United 
States Supreme Court is thus stated in Hughes' Fedejral 
Practice, Jurisdiction and Procedure, Vol. V, Sec. 30^1, 
3092: | 

“The reason for allowing the United States a 
direct appeal in criminal cases coming within 
the Criminal Appeals Act is given by Chief Just¬ 
ice Taft as follows: 

“ ‘The reason for this exception is doubtless 
in the need for expedition in securing a final con¬ 
struction of new criminal statutes by the court 


13 




of last resort, so that the government and those 
charged with violating the new law may have 
the earliest possible final interpretation of what 
the new law means, and long trials and convic¬ 
tions which might subsequently be set aside be¬ 
cause of a faulty interpretation of the statute, 
may be avoided. Expedition and uniformity in 
construction are thus the controlling considera¬ 
tions.’ 

“See the jurisdiction of the Supreme Court 
under Act of February 13, 1925, by Wm. Howard 
Taft, 35 Yale Law Journal 1, (6).” 

In the case of United States vs. Denison, 59 Wash¬ 
ington Law Reporter 230, 47 Fed. (2) 433 (decided 
February 2, 1931), this court said, with reference to 
direct appeals by the United States from the Supreme 
Court of the District of Columbia to the Supreme Court 
of the United States under the United States Criminal 
Code (Title 18, Sec. 682, U. S. Code): 

“It is urged that an interpretation of the 
statute in question is here involved which can 
only be reviewed by the Supreme Court of the 
United States under Section 682, Title XVIII, of 
the U. S. Criminal Code, which provides: ‘A writ 
of error may be takfen by and on behalf of the 
United States from the District Courts direct to 
the Supreme Court of the United States in all 
criminal cases in the following instances, to wit: 
From a decision or judgment quashing, setting 
aside, or sustaining a demurrer to, any indict¬ 
ment, or any count thereof, where such decision 
or judgment is based upon the invalidity, or con¬ 
struction of the statute upon which the indict¬ 
ment is founded.’ 

“This relates to procedure by writ of error 
from a District Court of the United States to 
the Supreme Court. 

“It is settled beyond question that the Supreme 
Court of the District of Columbia in a proceed¬ 
ing of this sort exercises the jurisdiction of a 
District Court of the United States, and as such 
would come within the provisions of the Crim- 
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inal Code here in question. Arnstein v. United 
States, 54 App. D. C. 199, 296 Fed. 946; Fed¬ 
eral Trade Commission v. Klesner, 274 U. S. 145, 
47 S. Ct. 557, 71 L. Ed. 972; Swift & Co. v. 
United States, 276 U. S. 311, 48 S. Ct. 311, 72 
L. Ed. 587.” ! 

“This right to proceed by error to the Supreme 
Court, however, only lies where the validity j or 
construction of the statute is involved. No such 
question here arises, since we are dealing solely 
with the sufficiency of the indictment to charge 
a crime under the statute. Besides, the validity 
and construction of this statute has been so often 
upheld by the courts as to wholly deprive a de¬ 
fendant of the right to proceed on either of the 
grounds provided. Where the construction of a 
statute and its validity have been adjudicated, 
the right to proceed by writ of error from a Dis¬ 
trict Court to the Supreme Court on either of 
these grounds will no longer be recognized.” 

In the Denison case, supra, the judgment of the trial 
court sustained a demurrer of the defendant to an in¬ 
dictment charging a violation of the National Prohibi¬ 
tion Act. The only question presented by the demur¬ 
rer in that case was whether the indictment was suffi¬ 
cient as a pleading to charge a crime under the statute. 

The invalidity or construction of a federal statute 
was not involved in the Denison case within the mean¬ 
ing of the United States Criminal Code (Title 18, SCc. 
682), and therefore, this court held that the appeal 
of the United States lay to this court from the Supreme 
Court of the District of Columbia. 

Sections 241, 242, 243, 244, and 252 of the Federal 
Corrupt Practices Act of 1925, under which the indict¬ 
ment in the instant case is based, has not been construed 
except by the judgment in the instant case. The in¬ 
stant case is one of first impression. The case involves 
the liability of the treasurer of a political committee 
for failing to report contributions alleged to have been 
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made, not to the committee, but for the committee, 
without charging to whom the contributions were made 
or that they were ever accounted for to the treasurer, 
or that the treasurer had knowledge thereof, giving 
rise to the duty of the treasurer to demand an account¬ 
ing as provided in Sec. 243 of the Act. In the absence 
of such allegations in an indictment, shall the statute 
be construed to mean that a treasurer of a political com¬ 
mittee without knowledge of the contribution is guilty 
of an offense within the meaning of the Federal Cor¬ 
rupt Practices Act? We submit that that question is 
one that is determinable by the Supreme Court of the 
United States, where jurisdiction rests, by virtue of 
Title 18, Section 682, of the United States Criminal Code. 

Attention is respectfully invited to the case of Ches¬ 
apeake & Annapolis Ferry Company vs. United States, 
Chesapeake Ry. Co., and Interstate Commerce Commis¬ 
sion, decided April 11, 1932, No. 454, present term (not 
yet officially reported), where the appeal was direct 
from the Supreme Court of the District of Columbia to 
the Supreme Court of the United States. 

The Supreme Court said: 

“The cause is one of the class to be tried by 
a specially constituted district court, under the 
Urgent Deficiencies Act, U. S. C., Title 28, Sec. 47. 

“U. S. Code, Title 28, Sec. 46, provides that 
suits to enjoin, set aside, annual or suspend any 
order of the Interstate Commerce Commission 
shall be brought in the district court against the 
United States, etc. Sec. 47 directs they shall be 
heard before three judges, at least one of whom 
must be a circuit judge. 

“It has been suggested that the Supreme Court 
of the District of Columbia cannot be regarded 
as a district court and judges of the Court of 
Appeals of the District of Columbia are not cir¬ 
cuit judges within these provisions; consequently 
the District Supreme Court had no jurisdiction 
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to hear the present cause. The point is without 
merit. 

“Sec. 43, Title 18, D. C. Code, provides tljat 
the Supreme Court ‘Shall possess the same 
powers and exercise the same jurisdiction as the 
district courts of the United States and shall be 
deemed a court of the United States/ Federal 
Trade Commission v. Klesner, 274 U. S. 145 held 
that Sec. 5, Federal Trade Commission Act, con¬ 
ferring jurisdiction on the Circuit Courts of Ap¬ 
peals to set aside, or modify orders of the Cojm- 
mission should be construed as conferring like 
jurisdiction upon the Court of Appeals of the 
District of Columbia. 

“The parallelism between the Supreme Court 
of the District of Columbia and the Court of 
Appeals of the District of Columbia on the dne 
hand and the district courts of the United States 
and the Circuit Courts of Appeals on the otljer 
in the consideration and disposition of cases in¬ 
volving what among the states would be regard¬ 
ed as within federal jurisdiction, is complete.” 

“And see Pitts v. Peake, 50 Fed. (2) 485.”! 

DECISIONS OF THE UNITED STATES SU¬ 
PREME COURT HOLDING WHEN THE CON¬ 
STRUCTION OF A STATUTE WITHIN THE 
MEANING OF THE CRIMINAL APPEALS A<pT 
OF MARCH 2, 1907, ARISES. j 

In United States v. Keitel, 211 U. S. 370, 53 L. Ed. 

230, 240, the Court said: j 

“We think, when the context of the act of 
March 2, 1907, is taken into view, and the Re¬ 
medial character of the act is given due weight, 
it becomes apparent that the word ‘construc¬ 
tion' is employed in the statute in its common 
signification, and hence includes both construc¬ 
tion and interpretation, although there may be 
an abstract difference between them.” 

United States v. Herr, 211 U. S. 404, 53 L. Ed. 251. 

United States v. Biggs, 211 U. S. 507, 53 L. Ed. 305. 
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In United States v. Patten, 226 U. S. 525, 57 L. Ed. 
333,338, the court says: 

“At the outset we are confronted with the con¬ 
tention that the decision is not based upon a 
construction of the statute. But to this we can¬ 
not assent. The court could not have decided, 
as it did, that the acts charged are not within 
the condemnation of the statute, without first 
ascertaining what it does condemn; which, of 
course, involved its construction. Indeed, it 
seems i a solecism to say that the decision that 
the acts charged are not within the statute is 
not based upon a construction of it.” 

See United States v. Birdsall, 233 U. S. 223, 58 L. Ed. 
930,933. 

United States v. Cohn, 270 U. S. 339, 70 L. Ed. 616. 

United States v. Colgate, 250 U. S. 300, 63 L. Ed. 992. 

Where demurrer to indictment is sustained upon two 
grounds, one of which involved the construction of the 
Federal statute on which the indictment is founded, and 
the other the sufficiency of such indictment as a mat¬ 
ter of law, the case is nevertheless reviewable directly 
in the Supreme Court under the Criminal Appeals Act. 

United States v. Stevenson, 215 U. S. 190, 54 L. Ed. 
153. 

Upon the subject of appeal by the United States to 
the Supreme Court, in criminal cases, under the Crim¬ 
inal Appeals Act of March 2, 1907, see notes in 54 L. 
Ed. 153; 60 L. Ed. 890; 63 L. Ed. 287. 

United States v. Wurzbach, 280 U. S. 396, 74 L. Ed. 
508. Judgment quashing an indictment under the Fed¬ 
eral Corrupt Practices Act of February 28, 1925, charg¬ 
ing solicitation of campaign funds from government 
employees to promote a candidate's nomination to Con¬ 
gress, held to involve statutory construction when the 
question was whether the section of the Act applied to 
solicitation of contributions to influence primary elec- 


18 



tions and to confer jurisdiction upon United States Su¬ 
preme Court to review upon direct appeal. 

United States v. Fruit Growers Express Co., 279 U. S. 
363, 73 L. Ed. 739. The question was whether the Frpit 
Growers Express Company, an independent contractor 
engaged in icing and re-icing refrigerator cars used 
in interstate commerce, was criminally liable under the 
Interstate Commerce Act under an indictment charg¬ 
ing it with making false reports of ice furnished. The 
Interstate Commerce Act, Sec. 10, provides a penalty 
against “Any common carrier * * * any * * • 

agent or person acting for or employed by such corpora¬ 
tion, who, alone or with any other corporation, * * * 
person or party, shall wilfully do or cause to be done 
* * * any act, matter, or thing in this act prohibited 
or declared to be unlawful, or who shall aid or abet 
therein” * * * s Rall be guilty of a misdemeanbr. 

Sec. 20 (7) provides that any person who shall wilfully 
make any false entry or who shall fail to make true 
aind correct entry in such accounts, or who shall keep 
any other account, records or memoranda than thqse 
prescribed * * * by the Commission, shall jbe 

deemed guilty of a misdemeanor. 


Chief Justice Taft said (page 368): 



“Whether a breach of the duty in such case 
will lead to criminal liability on the part of the 
contractor is a question of construction of the 
statute. Of course, if the common carrier were 
privy to the furnishing of short ice, or to the 
making of false preliminary data by the inde¬ 
pendent contractor, both the carrier and the in- 
pendent contractor would become criminally re¬ 
sponsible for the shortage and for the misrep¬ 
resentation of the official record. But that is 
not the case we have here. * * * ” 

United States v. Katz, 271 U. S. 354, 70 L. Ed. 


defendants were indicted for conspiring to sell 


a 
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quantity of whisky without making a report of the sale 
required by the National Prohibition Act. Demurrers 
were interposed and sustained by the District Court. 
On direct appeal to the United States Supreme Court, 
it was held that the decision turned upon a construc¬ 
tion of the statute and that the provision of the Na¬ 
tional Prohibition Act requiring reports of dealers ap¬ 
plied only to those engaged in the dispensing of liquor 
for non-beverage purposes. 

In the instant case, the defendants are indicted for 
conspiring in failing to report to the Clerk of the House 
of Representatives indirect contributions of which it 
is not alleged they had knowledge. The decision 
upon the demurrer involves a question of statutory con¬ 
struction, as did the demurrer in the Katz case, where 
the question was the existence of an alleged duty of the 
defendants to make reports under the National Prohibi¬ 
tion Act. 

In United States v. Farrar 281 U. S. 624, 74 L. Ed. 
1078, defendants were indicted for unlawfully purchas¬ 
ing intoxicating liquor in violation of the National Pro¬ 
hibition Act. Motion to quash the indictment was sus¬ 
tained by the district court. The case was taken on 
direct appeal to the United States Supreme Court. Sec. 
6 of the National Prohibition Act declares, “No one 
shall * * * purchase * * * a ny liquor without 

first obtaining a permit from the commissioner so to 
do.” The contention of the defendant was that, prop¬ 
erly construed, the section making it unlawful to pur¬ 
chase without a permit applied only to persons hold¬ 
ing a basic permit authorizing them to deal in liquors 
for non-beverage purposes. The Supreme Court held 
that statutory construction was involved. 

In the instant case, the contention of appellees is that 
the Federal Corrupt Practices Act of 1925, properly con- 
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strued, does not require the treasurer of a political cqm- 
mittee to report contributions not made directly to the 
committee, but to third persons for the committee, Un¬ 
less it is alleged that the treasurer had knowledge of 
the contribution giving rise to the duty of the treasurer 
to demand an accounting as provided in Sec. 243. In 
view of the foregoing authorities, we submit that the 
instant case necessarily involves statutory construction 

i 

within the purview of the Criminal Appeals Act. j 

CONCLUSION 

It is submitted that the judgment of the Supreme 
Court of the District of Columbia, sustaining the de¬ 
murrer in this case, is based upon a construction of {he 
statute upon which the indictment was founded, viz., 
the distinction made in the Act between direct and in¬ 
direct contributions. The issue presented was whether 
the Federal Corrupt Practices Act of 1925 should be 
construed to hold criminally liable the treasurer of a 
political committee for indirect contributions alleged to 
have been made for the committee where there is no 
allegation to whom the contribution was made, or in 
the absence of allegation that the treasurer .knew of 
such contributions, or in the absence of any other fadts 
giving rise to a duty of the treasurer to demand an 
accounting as provided in Sec. 243 of the act. 

The judgment being clearly based upon a construc¬ 
tion of the statute, the appeal by the Government is 
within the exclusive jurisdiction of the Supreme Court 
of the United States. j 

It is respectfully submitted that the appeal should 
be dismissed. 

Robert H. McNeill, 

Levi H. David, 

Attorneys for Appellees . 
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APPENDIX 


The pertinent provisions of Title 2, Chap. 8, U. S. Code 
(Federal Corrupt Practices Act, February 28, 1925) are: 

SECTION 241. DEFINITIONS. WHEN USED 
IN THIS CHAPTER— 

(a) The term “election” includes a general or 
special election, and, in the case of a Resident 
Commissioner from the Philippine Islands, an 
election by the Philippine Legislature, but does 
not include a primary election or convention of a 
political party; 

(b) The term “candidate” means an individual 
whose name is presented at an election for elec¬ 
tion as Senator or Representative in, or Dele¬ 
gate or Resident Commissioner to, the Congress 
of the United States, whether or not such indi¬ 
vidual is elected; 

(c) The term “political committee” includes 
any committee, association, or organization which 
accepts contributions or makes expenditures for 
the purpose of influencing or attempting to in¬ 
fluence the election of candidate or presidential 
and vice presidential electors (1) in two or more 
States, or (2) whether or not in more than one 
State if such committee, association, or organ¬ 
ization (other than a duly organized State or 
local committee of a political party) is a branch 
or subsidiary of a national committee, associa¬ 
tion, or organization; 

(d) 1 The term “contribution” includes a gift, 
subscription, loan, advance, or deposit, of money, 
or anything of value, and includes a contract, 
promise, or agreement, whether or not legally 
enforceable, to make a contribution; 

(e) i The term “expenditure” includes a pay¬ 
ment, distribution, loan, advance, deposit, or gift, 
of money, or anything of value, and includes a 
contract, promise, or agreement, whether or not 
legally enforceable, to make an expenditure; 

(f) The term “person” includes an individual, 
partnership, committee, association, corporation, 
and any other organization or group of persons; 
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(g) The term “Clerk” means the Clerk of the 
House of Representatives of the United States; 

(h) The term “Secretary” means the Secre¬ 
tary of the Senate of the United States; 

i) The term “State” includes Territory and 
possession of the United States. 

I 

SECTION 242. CHAIRMAN AND TREAS¬ 
URER OF POLITICAL COMMITTEE; 
DUTIES AS TO CONTRIBUTIONS: 
ACCOUNTS AND RECEIPTS— 

(a) Every political committee shall hav^ a 
chairman and a treasurer. No contribution shall 
be accepted, and no expenditure made, by orjon 
behalf of a political committee for the purpose 
of influencing an election until such chairman and 
treasurer have been chosen. 

(b) It shall be the duty of the treasurer of a 
political committee to keep a detailed and exact 
account of— 

(1) All contributions made to or for such com¬ 
mittee ; 

(2) The name and address of every person 
making any such contribution, and the d^te 
thereof; 

(3) All expenditures made by or on behalf of 
such committee; and 

(4) The name and address of every person 
to whom any such expenditure is made, and the 
date thereof. 

(c) It shall be the duty of the treasurer to 
obtain and keep a receipted bill, stating the par¬ 
ticulars, for every expenditure by or on behalf 
of a political committee exceeding $10 in amount. 
The treasurer shall preserve all receipted bills 
and accounts required to be kept by this sec¬ 
tion for a period of at least two years from the 
date of the filing of the statement containing 
such items. 

Sec\ 304- Every person wl^o receives a con¬ 
tribution for a political committee snail, oij de¬ 
mand Of the treasurer, ahd in any event wkhin 
five days after the\ receipt of such contribution, 
render to th<k treasurer a detailed account there- 


23 






of, including the name and address the per¬ 
son ,makihg spch contribution,; and the date on 
which received'. i \ \ 

Sec. 305^ (a) The treasurer of a political com¬ 

mittee shall file with the clerk s between the 1st 
and! 10th days of March, June,\ and September, 
in each yeaj*, and also between the 10th and 15th 
days, and bn the 5th day, next preceding the 
date on which a general election is to be held, 
at which candidates are to be ejected iri; two or 
morel Stated, and also on the list day of Jan¬ 
uary; a statement containing, complete as of the 
day next preceding the date of filipg— 

(1) the n^me and address of e^ch person who 
has made a > contribution \ to or for sucfy com¬ 
mittee in on;e or more items of '.the aggregate 
amount or value, within/the calendar year, of 
$100 br more' together wjith the amount and date 
of such contribution; 

2) The totril simffef/the contributions mjade to 
or for such committee during the calendar year 
and not stated under paragraph (1); 

(3) ,The tofal sum of all'contributions•; made 

to or for such conmmittee during!the calendar 
year; ! l \ \ \ 1 

(4) The name and’.address of each person to 
whom an expenditure, in one\ or more iteips of 
the aggregate amount! or valpe, wiphin the cal¬ 
endar j*ear, of ,$10 or; more has been made by 
or on behalf of $uch committee, and; the ampunt, 
date, arid purpose of such expenditure; \ 

(5) The total sum of all bxP en 4itures made 
by or op behalf^ of such committee- during the 
calendar; year and not stated ; undep paragraph 

(6) THe total isum of expenditures madb by 

or on behalf of sqch committee Iduring the c4len- 
dar year.; l 1 ' 

(b) The statements re< 
division (a) shall pe cumulative' durihg the \cal¬ 
endar yeah to whicn they ! relate, but ^here tty ere 
has been no change in an item reported 
previous stptementTonly the amount need be 


squired to be f^led by ^ub- 
imulativel 



SECTION 243. ACCOUNTS OF CONTRIBU 
TIONS RECEIVED. Every person who receive 
a contribution for a political committee shal 
on demand of the treasurer, and in any even^ 
within five days after the receipt of such contri 
bution, render to the treasurer a detailed account 
thereof, including- the name and address of th 
person making such contribution, and the dat 
on which received. 


SECTION 244. STATEMENTS BY TREAS¬ 
URER FILED WITH CLERK OF HOUSE OF 
REPRESENTATIVES, (a) The treasurer of k 
political committee shall file with the clerk be¬ 
tween the 1st and 10th days of March, June, 
and September, in each year, and also between 
the 10th and 15th days, and on the 5th day, next 
preceding the date on which a general election 
is to be held, at which candidates are to be elected 
in two or more States, and also on the 1st da^ 
of January, a statement containing, complete a^ 
of the day next preceding the date of filing— 

(1) The name and address of each person who 
has made a contribution to or for such committed 
in one or more items of the aggregate amount of 
value, within the calendar year, of $100 or mord, 
together with the amount and date of such coni- 
tribution; 

(2) The total sum of the contributions mad$ 
to or for such committee during the calendar- 
year and not stated under paragraph (1); 

(3) The total sum of all contributions mad^ 
to or for such committee during the calendar 
year; 

(4) The name and address of each person to 
whom an expenditure in one or more items of 
the aggregate amount or value, within the cal T 
endar year, of $10 or more has been made bjf 
or on behalf of such committee, and the amount; 
date, and purpose of such expenditure; 

(5) The total sum of all expenditures made 
by or on behalf of such committee during the 
calendar year and not stated under paragraph 
(4); 
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(6) The total sum of expenditures made by 
or on behalf of such committee during the calen¬ 
dar year. 

(b) The statements required to be filed by sub¬ 
division (a) shall be cumulative during the cal¬ 
endar year to which they relate but where there 
has been no change in an item reported in a 
previous statement only the amount need be car¬ 
ried forward. 

(c) The statement filed on the 1st day of Jan¬ 
uary shall cover the preceding calendar year. 

SECTION 252. GENERAL PENALTIES FOR 
VIOLATIONS, (a) Any person who violates any 
of the foregoing provisions of this title, except 
those for which a specific penalty is imposed by 
sections 312 and 313, shall be fined not more 
than $1,000 or imprisoned not more than one 
year, or both. 

(b) Any person who willfully violates any of 
the foregoing provisions of this title, except those 
for which a specific penalty is imposed by sec¬ 
tions 312 and 313, shall be fined not more than 
$10,000 and imprisoned not more than two years. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 j 

i 

i 

— 

No. 5653, Special Calendar 

- | 

United States of America, appellant 

v . 

Ada L. Burroughs and James Cannon, Jr., appel- 

lees 

— 

. 

BRIEF ON BEHALF OF UNITED STATES, APPELLANT 

STATEMENT OF THE CASE 

The indictment against Burroughs and 
in this case is in ten counts. (R. 1-16.) 
eight counts charge the appellees with violating 
Section 244 of the Federal Corrupt Practices Act, 
(Title 2, U. S. C. A., Ch. 8), and the last two counts 
charge them with conspiracy to violate this section. 
In the first eight counts, the appellee Cannon is 
charged as a principal, by reason of aiding and abet¬ 
ting the defendant Burroughs. In order to describe 
the theory of the indictment, it may be said that 
there are five pairs of counts. For instance, counts 


Cannon 
The first 
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one and two charge the same facts, except that the 
odd numbered count charges a violation under Sec¬ 
tion 252(b), and the even numbered count a viola¬ 
tion under Section 252(a); and so on for pairs three 
and four, five and six, and seven and eight. Count 
numbered nine charges conspiracy to commit the 
four wilful offenses in counts one, three, five, and 
seven; and count numbered ten charges conspiracy 
to commit the four other offenses in counts two, 
four, six, and eight. 

The first two counts charge failure to report 
Jameson contributions of $58,000.00, between the 
tenth and fifteenth days prior to November 6,1928, 
the date of election; the third and fourth counts 
charge failure to report the same contributions the 
fifth dav before election; the fifth and sixth counts 
charge failure to report Jameson contributions of 
$62,300.00 on January 1,1929; and the seventh and 
eighth counts charge failure to report Jameson 
contributions of $3,000.00 between the first and 
tenth davs of March, 1929. 

The appellees demurred to the indictment, charg¬ 
ing that each and every count thereof was bad in 
substance. (R. 16.) The grounds of the demur¬ 
rer are two-fold: That the indictment is insufficient 
as a criminal pleading (R. 18-21) ; and that the 
Federal Corrupt Practices Act, in so far as it at¬ 
tempts to regulate contributions and expenditures 
made to influence the elections of presidential and 
vice-presidential electors, is unconstitutional, and 
hence null and void (R. lfi-18). 



The lower court sustained the demurrer to tjie 
entire indictment in a memorandum opinion hold¬ 
ing the indictment insufficient as a pleading. (JR. 
21-22.) The court also stated that it did not pgss 
upon the constitutional question presented by the 
demurrer. 

i 

From the judgment of the Supreme Court of the 
District of Columbia sustaining the demurrer, dis¬ 
missing the indictment, and discharging the appfl- 
lees without day, the United States is prosecuting 
this appeal to this Honorable Court. (R. 22.) 

ASSIGNMENT OF ERRORS 

The court erred in sustaining the demurrer to tjhe 
indictment. (R. 22.) 

STATUTES INVOLVED 

j 

I 

It may be pointed out in passing that the present 
Federal Corrupt Practices Act (43 Stat. 1070) wgs 
approved on February 28, 1925; and is the succes¬ 
sor to, and expressly repealed, previous similar leg¬ 
islation of 1909-10-11-12-18. Legislation which re¬ 
sulted in the present Act was deemed necessaiy 
bv Congress on account of the decision of the Sti- 
preme Court of the United States in the case bf 
Newberry v. United States, 256 U. S. 232, which case 
presumably held that Congress had no control ovpr 
primary elections. Such control over primary 
elections was expressly eliminated from the presept 



4 


Act. The references to the preceding legislation 
are as follows: 

Mar. 4,1909, Ch. 321, 35 Stat. 1088. (Pro¬ 
hibiting corporations from contributing; 
presidential and vice-presidential electors 
mentioned.) 

June 25, 1910, Ch. 392, 36 Stat. 822. 
(Publicity only; electors not mentioned; 
probably included by implication.) 

Aug. 19, 1911, Ch/33, 37 Stat. 25. (Both 
nomination and election; expenses limited; 
both Houses.) 

Aug. 23, 1912, Ch. 349, 37 Stat. 360. 
(Amendment; providing for preparation 
and filing of reports.) 

Oct. 16, 1918, Ch. 187, 40 Stat. 1013. 
(Paying for votes.) 

The pertinent provisions of the Federal Cor¬ 
rupt Practices Act are quoted as follows: 

Section 241 ( definitions, when used in the Cor¬ 
rupt Practices Act), Subsection ( b) thereof: 

(b) The term “candidate” means an in¬ 
dividual whose name is presented at an elec¬ 
tion for election as Senator or Representa¬ 
tive in, or Delegate or Resident Commis¬ 
sioner to, the Congress of the United States, 
whether or not such individual is elected. 

Section 241 ( definitions, when used in the Cor¬ 
rupt Practices Act), Subsections (c) and ( d) there- 
of: 

r (c) The term “political committee” in- 
I eludes any committee, association, or organi- 
j zation which accepts contributions or makes 
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expenditures for the purpose of influencing 
or attempting to influence the election iof 
candidates or presidential and vice-pre;si- 
dential electors (1) in two or more States, 
or (2)-whether or not in more than 
if siich-commkte4 -.association,- or organisa¬ 
tion (other thW a duly organized State;or 
local committed of a political party) is a 
branch or subsidiary of a national comiflit- 
tee, association, oi> organization. 

(d) The term\“contribution” include^ a 
gift, subscription,\^an, advance, or deposit, 
of money, or anything of value, and includes 
a contract, promise, dr agreement, whether 
or not legally enforceable to make a contri¬ 
bution. 

Section 242 . Chairman and treasurer of political 



committees; duties as to contributions; accounts 
and receipts: 

(a) Every political committee shall have \ 
a chairman and a treasurer. No contrifeu- \ 
tion shall be accepted, and no expenditure 
made, by or on behalf of a political comnfit- 
tee for the purpose of influencing an election 
until such chairman and treasurer have bSen 
chosen. 

(b) It shall be the duty of the treasurer 
of a political committee to keep a detailed 
and exact account of— 

i 

(1) All contributions made to or for sifich 

committee; j 

(2) The name and address of every per¬ 

son making any such contribution, and ihe 
date thereof; | 
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(3) All expenditures made by or on be¬ 
half of such committee; and 

(4) The name and address of every per¬ 
son to whom any such expenditure is made, 
and the date thereof. 

(c) It shall be the duty of the treasurer 
to obtain and keep a receipted bill, stating 
the particulars, for every expenditure by or 
on behalf of a political committee exceed¬ 
ing $10 in amount. The treasurer shall pre¬ 
serve all receipted bills and accounts required 
to be kept by this section for a period of 
at lea^t two years from the date of the filing 
of the statement containing such items. 

Section 243. Accounts of contributions received: 

") 

Every person who receives a contribution 
/ for a political committee shall, on demand 
of the treasurer, and in anv event within 
five days after the receipt of such contribu¬ 
tion, render to the treasurer a detailed ac¬ 
count thereof, including the name and 
address of th'e person making such contri¬ 
bution, and the date on which received. 

Section 244. Statements by treasurer filed with 
Clerk of House of Representatives: 

(a) The treasurer of a political committee 
shall file with the Clerk between the 1st and 
10th days of March, June, and September in 
each vear, and also between the 10th and 
15th days, and on the 5th day, next preced¬ 
ing the date on which a general election is 
to be held, at which candidates are to be 
elected in two or more States; and also on 
the 1st day of January a statement contain- 


ing, complete as of the day next preceding 
the date of filing— 

(1) The name and address of each person 
who has made a contribution to or for su^h 
committee in one or more items of the ajg- 
gregate amount of value, within the calendar 
year, of $100 or more, together with tjhe 
amount and date of such contribution; j 

(2) The total sum of the contributions 

made to or for such committee during the 
calendar year and not stated under para¬ 
graph (1) ; | 

(3) The total sum of all contributions 
made to or for such committee during the 
calendar year; 

(4) The name and address of each person 
to whom an expenditure in one or more iteifas 
of the aggregate amount or value, within t^e 
calendar year, of $10 or more has been made 
bv or on behalf of such committee, and the 
amount, date, and purpose of such expendi¬ 
ture; 

7 

(5) The total sum of all expenditures 

made bv or on behalf of such committee dur- 

- 7 

ing the calendar year and not stated under 
paragraph (4); 

(6) The total sum of expenditures made 
by or on behalf of such committee during 
the calendar year. 

(b) The statements required to be filed hy 
subdivision (a) shall be cumulative during 
the calendar year to which they relate, brut 
where there has been no change in an it^m 
reported in a previous statement only tjbe 
amount need be carried forward. 
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(c) The statement filed on the 1st day of 
January shall cover the preceding calendar 
year. 

Section 252 (general penalties for violations): 

(a) Any person who violates any of the 
foregoing provisions of this chapter, except 
those for which a specific penalty is imposed 
by section 208 of Title 18, and section 251 of 
this title, shall be fined not more than $1,000 
or imprisoned not more than one year, or 
both. 

(b) Any person who willfully violates any 
of the foregoing provisions of this chapter, 
except those for which a specific penalty is 
imposed by section 208 of Title 18, and sec¬ 
tion 251 of this title, shall be fined not more 
than $10,000 and imprisoned not more than 
two vears. 

ARGUMENT 

I 

Analysis of the Federal corrupt practices act 

At the outset it should be stated that throughout 
this entire case the Government is concerned with 
that portion of the definition of a “political com¬ 
mittee” appearing in Section 241 (c) supra, as 
follows : 

* * * any committee * * * which 
accepts contributions or makes expenditures 
for the purpose of influencing or attempting 
to influence the election of * * * presi¬ 
dential and vice presidential electors * * * 
in two or more states * * *. 

It is also to be noted that under the Act, the word 
“candidate” is defined to include individuals who 
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are seeking election to the Congress of the United 
States (Section 241 (b) supra), and of course the 
definition thereby excludes presidential and vice 
presidential electors from the term. 

Two crimes are denounced by the Act, it beijag 
a misdemeanor merely to violate its provisions 
(Section 252 (a)), and a felony wilfully to violate 
them (Section 252 (b)). The body of the statute 
makes no express distinction between wilful apd 
non-wilful violations, however. 

The literal purpose of that portion of the l^w 
with which we are concerned in this case is to ire- 
quire the treasurer of a political committee to ^le, 
with the Clerk of the House of Representatives, | at 
certain fixed intervals, statements containing Ijhe 
name and address of each person who has made a 
contribution to or for such committee, together 
with the amount and date of such contribution. 
The law is violated wdien a treasurer, wilfully or 
otherwise, fails to file such statements. 

The real purpose of the Act is to provide for pub¬ 
licity of political campaign contributions and Ex¬ 
penditures, so that it may be generally known v^ho 
supported a candidate and how the funds were ex¬ 
pended. This is thought to be one means of attain¬ 
ing purity in elections. A law T of this type is bouhd 
to be subjected to many kinds of evasions, some of 
which have been anticipated by its provisions. For 
instance, the treasurer’s duty is to report contribu¬ 
tions that are made, not merely those that are re¬ 
ceived. To predicate a treasurer’s criminal respbn- 
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sibility upon a necessity that the contributions be 
received by her would be to afford an opportunity 
for manv donors and committees to conceal contri- 

V 

butions by having them received by some one else. 
Therefore, if the contribution is made to or for a 
political committee, it must be reported by the 
treasurer thereof, regardless of the fact that it is not 
received by her. 

It is quite evident that knowledge of a contribu¬ 
tion on the part of a treasurer is not an express 
ingredient of the offense (misdemeanor) of merely 
failing to report it, for an examination of its provi¬ 
sions discloses the following: (1) The requirement 
of knowledge is not expressly made a part of the 
crime; (2) the statute does not mention a specific 
intent; and (3) the crime is purely statutory—not 
malum in sc —and has no common law counterpart. 
Furthermore, it is suggested that a necessity to 
prove knowledge would, in a great many instances, 
render the law useless. See United States v. Behr- 
man, 258 U. S. 280, and United States v. Balint, 
258 U. S. 250. However, the determination as to 
whether knowledge is nevertheless an element of a 
misdemeanor violation on the part of the treasurer 
will be left for a later discussion herein. 

As to a felony violation of the statute by the 
treasurer of a political committee who wilfidly 
fails to report a contribution, it is felt that knowl¬ 
edge by the treasurer of a contribution having been 
made to or for the committee is a part of such of¬ 
fense. 



11 


I 

It has been intimated that there are two kinds of 
contributions provided for under the Act. The 
Government takes issue with such a theory. 

The trial court in its memorandum opinion says 
that the treasurer of a political committee is Re¬ 
quired to report only contributions received by l^er 
and those duly reported, or accounted for, to her. 
This conclusion is predicated upon the assumed 
existence of two types of contributions, those made 
to the committee, described as direct contributions, 
and those made for the committee, called indirect 
contributions. The court also in effect assumbd 
that every contribution given to the treasurer \Ras 
made to the committee, and that every one received 
by others was made for the committee. This meajns 
that no contribution could be made “to the coln- 
mittee” unless it was made to the treasurer, and, pn 
the other hand, that no contribution could be ma|de 
to the treasurer “for the committee.” In otl}er 
words, such view makes the treasurer and the com¬ 
mittee synonymous. 

This idea of direct and indirect contributions j is 
conceived out of Section 243, supra, but it is sub¬ 
mitted that this section does not create or definb a 
so-called indirect contribution. It merely placed a 
duty upon everyone acting for the committee wjio 
receives a contribution to give an accounting of it to 
the treasurer. It does not affect the responsibility 
of the treasurer as to her own reports. The w T ojrd 
“for” in Section 243 is intended to relate to the ^ct 
of receiving , and not to the manner of ~ making\ a 
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contribution. In other words, the real meaning of 
the section becomes apparent when the words are 
read in the following order: 

Every person who receives for (on behalf 

of) a political committee a contribution. 
* * * 

Under the statute a donor is actually making a 
contribution to the committee when he makes it for 
the committee, and vice versa. There is no consis¬ 
tency, we submit, in saying that a contribution to 
the treasurer is to the committee, but that a contri¬ 
bution to some one else likewise acting for the com¬ 
mittee is merely for the committee. On the other 
hand, it can just as easily be said that a contribution 
made to a treasurer is for the committee. The 
words “to” or “for” in Section 244 are practically 
svnonvmous, and the word “for” in Section 243 de- 
notes the relationship to the committee of the recip¬ 
ient of the contribution, and not the character 
of the contribution itself. 

The theory of two kinds of contributions might 
be somewhat strengthened if Section 243 had said, 
“Every person who receives a contribution made 
for a political committee * * but it does not 
say this. It says nothing about the making of con¬ 
tributions, which is the angle from which the liabil¬ 
ity of a treasurer is fixed by Section 244. 

It will therefore be readily seen that there is no 
such distinction under the Act as direct and indi¬ 
rect contributions. In order to support that theory, 
it is necessary, whenever indirect contributions 
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are spoken of, to supply the phrase that the con¬ 
tributions are made “to some third person” fbr 
the committee. As stated above, Section 243 dobs 
not define any kind of contribution nor the method 
by which so-called indirect contributions must be 

I 

accounted for to the treasurer. The question 
might very properly be asked that if Section 243 
defines indirect contributions, then what section/ 
defines direct contributions? This question illu$-\ 
trates the error of such a contention, for the answer 
inescapably is that no section defines direct contri¬ 
butions as such, because no distinction exists under 
the Act as to kinds of contributions. If there had 

i 

been any such intention upon the part of Congres^, 
it would have properly been indicated in the defi¬ 
nition of a contribution in Section 241 (d), supra. 
As a matter of fact, this definition of a contribution 
contradicts such a theory. ! 

It is true that if “contributions for the commitr 
tee” meant contributions made, to third persons, 
for the committee, then the bounds of the statute 
in question would be so expanded as to make a 
treasurer’s criminal liability for failure to report 

i 

almost limitless. Absurd conclusions would follow^ 
which could neither be explained nor justified 
under the law. But when the extent of the statute 
is narrowed down in its intended scope to placing 
criminal liability upon a treasurer who fails to 
report contributions made to the committee or to 
any agent thereof, it will be observed that no such 
absurdities could ensue. 


120770—32-2 
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Reserving the question of knowledge on the part 
of a treasurer to a later discussion herein, it ap¬ 
pears from the foregoing that on no valid theory 
of direct and indirect contributions under the Act 

i 

can the liability of a treasurer be limited to report¬ 
ing only contributions received by her and those 
reported and accounted for to her. Assuming the 
requirements of the statute to be otherwise met, it 
makes no difference as to whether a treasurer or 
some other member received the contribution. 

In substantiation of the appellant’s position that 
the statute is intended to cover contributions made 
to the committee or to some agent thereof, and not 
to third persons unknown to the treasurer of the 
committee, the court is invited to compare the pro¬ 
visions of similar legislation enacted in 1910 and 
1911 and repealed by the present Act. That the 
court has the right, in interpreting the statute in 
question, to compare it with prior statutes in pari 
materia is beyond dispute. As the Supreme Court 
said in Viterbo v. Friedlander, 120 U. S. 707, at 
pages 725 and 726: 

i 

But it is a familiar canon of interpreta¬ 
tion that all former statutes on the same 
subject, whether repealed or unrepealed, 
may be considered in construing the pro¬ 
visions that remain in force. 

Citing Bank-for-Savings v. Collector, 3 Wall. 495, 
and Ex parte Crow Dog, 109 U. S. 556-561. In the 
latter cited case the Supreme Court considered and 
adopted a section of the Indian Intercourse Act of 
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I 
| 

i 

June 30,1834, 4 Stat. 729, which had been repealed, 
as defining the words “Indian country” in the subf 
sequent act of February 18,1875,18 Stat. 318. T 6 
the same effect, see United States ex rel. Chott vj. 
Ewing, 237 IT. S. 197. 

Section 4 of the Act of June 25, 1910, Chaptef 
392, 36 Stat. 823, which section is comparable witlji 
Section 243, supra, and Sections 5 and 6 of the 1910 
Act as amended by the Act of August 19, 191lj, 
Chapter 33, 37 Stat. 25, which are superseded by 
Section 244 of the 1925 statute, are quoted as 
follows: | 

Section 4 of the Act of June 25, 1910; Chaptei* 
392, 36 Stat. 823: 

That whoever, acting under the 
or in behalf of such political committed, 
whether as a member thereof or otherwise, 
receives any contribution, payment, load, 
gift, advance, deposit, or promise of money 
or its equivalent shall, on demand, and ip 
any event within five days after the receipt 
of such contribution, payment, loan, gift, ad¬ 
vance, deposit, or promise, render to the 
treasurer of such political committee a de¬ 
tailed account of the same, together with the 
name and address from whom received, and 
said treasurer shall forthwith enter the same 
in a ledger or record to be kept by him for 
that purpose. ! 

Act of August 19, 1911, Chapter 33, 37 Stat. 25: 

Sec. 5. That the treasurer of every suc^l 
political committee shall, not more than 


authority 
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fifteen days and not less than ten days next 
before an election at which Representatives 
in Congress are to be elected in two or more 
States, file in the office of the Clerk of the 
House of Representatives at Washington, 
District of Columbia, with said Clerk, an 
itemized detailed statement; and on each 
sixth dav thereafter until such election said 
treasurer shall file with said Clerk a supple¬ 
mental itemized detailed statement. Each 
of said statements shall conform to the re¬ 
quirements of the following section of this 
Act, except that the supplemental statement 
herein required need not contain any item 
of which publicity is given in a previous 
statement. Each of said statements shall be 
full and complete, and shall be signed and 
sworn to by said treasurer. 

It shall also be the duty of said treasurer 
to file a similar statement with said Clerk 
within thirty days after such election, such 
final statement also to be signed and sworn 
to by said treasurer and to conform to the 
requirements of the following section of this 
Act. The statements so filed with the Clerk 
of the House shall be preserved by him for 
fifteen months and shall be a part of the 
public records of his office and shall be open 
to public inspection. 

Sec. 6. That the statements required by 
the preceding section of this Act shall state: 

First. The name and address of each per¬ 
son, firm, association, or committee who or 
which has contributed, promised, loaned, or 
advanced to such political committee, or any 
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officer, member, or agent thereof, either in 
one or more items, money or its equivalent 
of the aggregate amount or value of one 
hundred dollars or more, and the amount 
or sum contributed, promised, loaned, or ad-1 
vanced by each. 

Second. The aggregate sum contributed, 
promised, loaned, or advanced to such polit¬ 
ical committee, or to any officer, member, or 
agent thereof, in amounts of less than one 
hundred dollars. 

Third. The total sum of all contributions, 
promises, loans, and advances received by 
such political committee or any officer, mem-j 
ber, or agent thereof. 

Fourth. The name and address of each 
person, firm, association, or committee to 
whom such political committee, or any offii 
cer, member, or agent thereof has d^ 
tributed, disbursed, contributed, loaned, ad-] 
vanced, or promised any sum of money or its 
equivalent of the amount or value of teii 
dollars or more, stating the amount or sun! 
distributed, disbursed, contributed, loaned] 
advanced, or promised to each, and the purj 
pose thereof. 

Fifth. The aggregate sum distributed, dis¬ 
bursed, contributed, loaned, advanced, ov 
promised by such political committee, or any 
officer, member, or agent thereof, where the 
amount or value of such distribution, dis¬ 
bursement, loan, advance, or promise to any 
one person, firm, association, or committee 
in one or more items is less than ten dollars] 
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Sixth. The total sum disbursed, dis¬ 
tributed, contributed, loaned, advanced, or 
promised by such political committee, or any 
officer, member, or agent thereof. 

A consideration of the sections just quoted re- 

i 

veals that the contributions intended to be reported 
were those made to the committee or to any officer, 
member or agent thereof. The contributions cov¬ 
ered by Section 4 of the 1910 Act were those re¬ 
ceived by one acting for the committee. No in¬ 
ference of direct and indirect contributions can be 
drawn from the 1910 and 1911 Acts and, on the con¬ 
trary, the quoted provisions illustrate precisely 
what was intended by the present Act. The treas¬ 
urer of a political committee was not required to 
report contributions made to or received by 
strangers, but was liable merely for failure to re¬ 
port contributions made to the committee or its 
agents. This is not a harsh requirement, as it is 
confined to reasonable and proper limits. 

It is respectfully submitted that the w T ords “for 
the committee” in the 1925 Act are equivalent to the 
w’ords “or any officer, member or agent thereof” in 
the 1910 and 1911 Acts; that the 1925 statute is 
intended to require the treasurer of a political com¬ 
mittee to report only such contributions as are 
made to the committee or to any agent thereof; that 
Section 243, supra, as Section 4 of the 1910 Act, 
merely placed a duty upon the agent of the com¬ 
mittee to account to the treasurer, and did not in 
any way affect the latter’s responsibility; and that, 
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in so far as the treasurer’s duty is concerned, it is 
immaterial whether the contribution was madg to 
or for the committee, as the words “to” and “f<j)r’ 
mean practically the same thing under the statute. 

It therefore must follow from the foregoing tJiat 
it is wholly unimportant whether the indictment 
alleged that Jameson made the contributions “for 
the committee” or “to the committee.” As statjed, 
they mean the same thing under Section 244, and 
the use of either is sufficient, with the other allega¬ 
tions of the count, to charge the treasurer with 
criminal liability for failure to report the con¬ 
tributions. 

11 ! 

THE INDICTMENT IS STJFEICIENT AS A PLEADING ! 


IN EACH COUNT OF THE INDICTMENT THERE IS AN ALLE¬ 
GATION THAT THE TREASURER OF THE POLITICAL COM¬ 
MITTEE KNEW OF THE CONTRIBUTIONS WHICH .JAMESON 
HAD MADE FOR THE COMMITTEE 

AX 

Counts 2, 4, 6, and 8 

If such an allegation is necessary in the secopd, 
fourth, sixth, and eighth counts (the so-called jm- 
lawful counts), then it is supplied in the averment 
that the contributions were made, and that the <le- 

i 

fendant Burroughs “unlawfully did violate” the 
statute by “unlawfully failing” to report then^. 

United States v. Bardenheier, 49 Fed. 846 (Dj C. 
E. D. Missouri, 1892). 


i 


i 
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The Bardenheier case involved the sufficiency of 
an information which alleged that the defendant 
“did unlawfully change and alter” the marks and 
stamps on certain barrels of distilled spirits In 
overruling a demurrer to the information the court 
said, “It will be conceded that an unintentional or 
accidental erasure of a stamp, or some part of it, is 
not an offense under section 3326. An indictment 
or information thereunder should accordingly al¬ 
lege that the act was done knowingly and intention¬ 
ally, or it should employ language of a similar im¬ 
port. The present information avers that the de¬ 
fendant ‘did unlawfully change and alter’ the 
marks and stamps in question. This sufficiently 
shows that the act was done willfully and inten- 
tionallv, as otherwise it could not be said to have 

7 

been done unlawfully.” 

A2 

Counts 1, 3, 5, and 7 

In the first, third, fifth, and seventh counts (the 
so-called willful counts), the allegation of scienter 
is found in the averment that the defendant Bur¬ 
roughs “did willfully violate” the statute by “will¬ 
fully failing to file” the required statement. The 
word ivillfully imports knowdedge of the facts. 

Potter v. United States, 155 U. S. 438 
(1894). 

Spurr v. United States, 174 U. S. 728. 

Chicago, St . PM. & 0. Ry. v. United 
States, 162 Fed. 835 (C. C. A. 8th). 

Foster v. United States, 256 Fed. 207 
(C. C. A. 5th). 
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Johnson v. United States, 260 Fed. 783 
(C. C. A. 9th). | 

Holt v. State, 107 Ohio State 307,140 N. E. 
349 (Sup. Ct. Ohio). 

State v. Nussenholts, 76 Conn. 92, 52 Atl. 
589 (Sup. Ct. Conn.). 

State v. Rickenberg, 58 Utah 270,198 P^c. 
767 (Sup. Ct. Utah). j 

Ex parte Cowden, 74 Tex. Crim. P. 449, 
168 S. W. 539 (Texas Ct. of Crim. App.). j 
See also Grand Trunk Tty . v. United States, 
229 Fed. 116, 119 (C. C. A. 7th); State v. 
Stein, 48 Minn. 466, 51 N. W. 474 (Slip. 
Ct. Minn.). j 

In Potter v. United States the court construbd 


the words “wilfully violate ’ 9 in a criminal statute 
providing that “any officer, clerk, or agent of any 
national banking association who shall wilfully vio¬ 
late the provisions of an act entitled An act !in 
reference to certifying cheques by national banks’ 
* * * shall be deemed guilty of a misde¬ 
meanor * * V’ 

The court said, at 446: 

Section 13 of the act of 1882 imposes the 
penalty, and imposes it upon one “who shall 
wilfully violate,” etc., as well as upon ohe 
“who shall resort to any device,” etc., “to 
evade the provisions of the act;” “or who 
shall certify cheques before the amoujit 
thereof shall have been regularly entered to 
the credit of the dealer upon the books pf 
the banking association.” The word “wil¬ 
ful” is omitted from the description of 


offences in the latter part of this section. 
Its presence in the first cannot be regarded 
as mere surplusage; it means something. It 
implies on the part of the officer knowledge 
and a purpose to do wrong. Something 
more is required than an act of certification 
made in excess of the actual deposit, but in 
ignorance of that fact or without any pur- 
nose to evade or disobev the mandates of the 

JL %f 

law. The significance of the word “wilful” 
in criminal statutes has been considered by 
this court. In Felton v. United States (96 
U. S. 699, 702), it was said: 

“Doing or omitting to do a thing know¬ 
ingly and wilfully implies not only a knowl¬ 
edge of the thing, but a determination with 
a bad intent to do it or to omit doing it. 
‘The word ‘wilfully/ ’ savs Chief Justice 
Shaw, ‘in the ordinary sense in which it is 

7 m 

used in statutes, means not merely “volun- 

7 m 

tarilv” but with a bad purpose.’ 20 Pick. 
(Mass.) 220. ‘It is frequently understood/ 
says Bishop, ‘as signifying an evil intent 
without justifiable excuse.’ Crim. Law, vol. 
1, Sec. 428.” 

Spurr v. United States was a prosecution for 
“wilfully violating” the banking act. The Su¬ 
preme Court held that it was error for the trial 
court not to instruct the jury clearly that a “wil¬ 
ful violation” was a violation with knowledge of 
the facts and a purpose to do wrong. 

In Chicago, St. P., M. <£* 0. Ry. Co. v. United 
States an indictment for “willfully and unlawfully” 
granting: a rebate in violation of the Elkins Act was 
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held good on demurrer, although it was conceded 
that the offense required knowledge of the facts. 
The identical indictment involved, the court re¬ 
marked, had been held good in Armour Packing 
Co. v. United States, 209 U. S. 56. 

Foster v. United States was a prosecution under 
Penal Code, Sec. 225, making it embezzlement for 
a postmaster to fail to remit or fail or refuse to 
surrender money order funds on demand of |an 
authorized agent of the Postmaster General, ^he 
court held that no specific intent was involved in 
the crime, and it was therefore enough for the in¬ 
dictment to allege that the defendant acted will¬ 
fully, the word willful implying knowledge and a 
purpose to do wrong. 

Holt v. State was a prosecution under a statute 
providing that “whoever purposely, and willfully 
kills * * * a policeman * * * while sdch 

* * * policeman is in the discharge of his 

duties, is guilty of murder in the first degrep.” 
The indictment alleged that the defendant u will¬ 
fully and purposely’’ killed H., a policeman, w^iile 
H. was in the discharge of his duties. The de¬ 
fendant demurred to the indictment, on the groiind 
that it failed to charge that the defendant knew 
that H. was a policeman. The demurrer was over¬ 
ruled, and on appeal from a judgment of guilty the 
Supreme Court of Ohio held that since the words 
“purposely and willfully” carry the meaning of 
“designedly and knowingly,” those words siiffi- 
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ciently alleged knowledge by the defendant that H. 
was a policeman. 

State v. Nussenholtz was a prosecution under a 
statute providing that 44 every person who shall 
willfully sell, or offer to sell, * * * the flesh 

of any calf which was less than four weeks old 
when killed,” shall be punished. The Supreme 
Court of Connecticut held that it was error to in¬ 
struct the jury that they might convict merely upon 
finding an actual sale of the forbidden flesh, re¬ 
gardless of the seller’s knowledge or intent. The 
court said that 44 4 shall willfully sell’ means to sell 
with knowledge that the flesh is of the forbidden 
kind.” 

State v. Rickenberg was a prosecution under a 
statute which made it unlawful for any person 
“knowingly to have in his possession any intoxi¬ 
cating liquors.” The information alleged that the 
defendant “wilfully, unlawfully, and feloniously” 
had liquor in his possession. ' The trial court dis¬ 
missed the information on the ground that it failed 
to allege scienter on the part of the defendant. 
The Supreme Court held on appeal that the informa¬ 
tion was good, since 4 4 wilfully ’ 7 meant 4 4 knowingly. ’ ’ 
The court said: 44 In our view of the law, both from 
the standpoint of reason and authority, the ques¬ 
tion is barely debatable. To say that a thing can 
be wilfully dbne without knowing it is, on its face, 
paradoxical, and manifestly contradictory and un¬ 
tenable.” 

\ 


In the light of these authorities, it is manifest 
that the allegation that Burroughs “did wilfully 
violate” the statute by “wilfully failing to file” a 
statement means that Burroughs acted with knowl¬ 
edge of the contributions and of her duty to report 
them. Anv other construction of the indictment 
would be unreasonable and paradoxical. 


A3 


Conspiracy counts 9 and 10 

i 

In the conspiracy counts, scienter is clearly Al¬ 
leged in the words 4 4 each of said defendants th^n 
well knowing all the premises aforesaid, unlaw¬ 
fully and feloniously did conspire * * * and 

agree together” to commit the offenses charged ^n 
the substantive counts. 

The phrase 44 all the premises aforesaid,” ob¬ 
viously includes all the facts previously alleged in 
the conspiracy counts; that is to say, it includes 
the fact that on certain specified dates certain 

i 

specified contributions were made by Jameson fbr 
the political committee. 

See Brooks v. United States, 267 U. S. 432. j 

Moreover, the words 4 4 did conspire * * * 

and agree together” import knowledge of the con¬ 
tributions. The word 44 conspire” includes an al¬ 
legation of intent; as said by Mr. Justice Holmes 
in Frohwerk v. United States, 249 U. S. 204, “in¬ 
tent to accomplish an object can not be alleged 
more clearly than by stating that parties conspired 
to accomplish it.” We have here, therefore, ain 
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allegation that the defendants conspired, agreed, 
and intended not to report the contributions made 
bv Jameson. How the defendants could do this 
without knowing that the contributions had been 
made is difficult to perceive. 

B 

IN ADDITION TO AN ALLEGATION OF SCIENTER, EACH COUNT 
OF THE INDICTMENT CONTAINS A FULL AND SUFFICIENT 
STATEMENT OF THE FACTS CONSTITUTING THE CRIME 
CHARGED 

B1 

Introductory 

It may be well at this point to set forth the gen¬ 
eral rules which must be applied in passing upon 
the sufficiency of an indictment in a case of this 
kind. 

It must be remembered, in the first place, that 
this is an indictment for a purely statutory offense. 
“In such case, it is generally sufficient to charge the 
defendant with acts coming within the statutory 
description in the substantial words of the statute, 
without any further expansion of the matter.’’ 
Pounds v. United States, 171 U. S. 35. 

It is true, of course, that even in the case of a 
statutory offense, the indictment must full and 
clearly apprise the defendant of the charge against 
him. United States v. Britton, 107 U. S. 655. 

The rule which must be applied in passing upon 
the sufficiency of an indictment was well stated by 
the Supreme Court in the case of Cochran and 
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Sayre v. United States, 157 U. S. 286. In that cajse 
the Court said, at Page 290: 

Few indictments under the national bank¬ 
ing law are so skillfully drawn as to be be¬ 
yond the hypercriticism of astute counsel]— 
few which might not be made more definite 
by additional allegations. But the true tost 
is, not whether it might possibly have be£n 
made more certain, but whether it contains 
every element of the offence intended to \>e 
charged, and sufficiently apprises the de¬ 
fendant of what he must be prepared to meit, 
and, in case any other proceedings are taken 
against him for a similar offence, whether tiie 
record shows with accuracy to what extent lie 
may plead a former acquittal or conviction. 
Evans v. United States, 153 U. S. 584, 5$7, 
588; Batchelor v. United States, 156 U. jS. 
426. | 

In Evans v. United States, 153 U. S. 584, 590, the 
Supreme Court said, in holding an indictment goi>d 
on demurrer: 

While the rules of criminal pleading Re¬ 
quire that the accused shall be fully apprised 
of the charge made against him, it should, 
after all, be borne in mind that the objqct 
of criminal proceedings is to convict the 
guilty, as well as to shield the innocent, apd 
no impracticable standards of particularity 
should be set up, whereby the Government 
may be entrapped into making allegations 
which it would be impossible to prove. 
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In Dunbar v. United States, 156 U. S. 185, the Su¬ 
preme Court said, in sustaining an indictment for 
a statutory offense: 

The pleader is at liberty to use any form 
of expression, provided only that he thereby 
fully and accurately describes the offence; 
and the entire indictment is to be considered 
in determining whether the offence is fully 
described. 

In this connection see also Clement v. United 
States, 149 F. 305, 313 et seq. (C. C. A. 8th), cer¬ 
tiorari denied, 206 U. S. 562; Jelke v. United States, 
255 F. 264, 274 (C. C. A. 7th), citing Harper v. 
United States, 170 F. 385, 392 (C. C. A. 8th). 

B2 

The substantive counts 

Each substantive count clearly alleges that— 

1. From July 22, 1928, to and including March 
16,1929, there existed a certain political committee, 
called the “Headquarters Committee Anti-Smith 
Democrats.” 

2. That throughout that period Burroughs was 
the treasurer of that committee. 

3. That during that period, and on certain speci¬ 
fied dates, one E. C. Jameson, of New York City, 
New York, made certain specified contributions for 
that committee. 

4. That at a certain specified time it became and 
was the lawful duty of Burroughs to file with the 
Clerk of the House of Representatives of the United 
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i 

States a statement, complete as of the day nbxt 

preceding the date of the filing thereof, if it shoiild 

| 

be filed, and containing the name and address iof 
Jameson, who made the contributions aforesaid, io- 
gether with the amount and date of each of the 
contributions. 

5. That at a certain specified time Burroughs 
violated U. S. C., Tit. 2, c. 8, Sec. 244, by failing 
to file with the clerk aforesaid, in the District of 
Columbia, any such statement, or any statement 
whatever, pertaining to the contributions afore¬ 
said, containing any such information. 

6. That Cannon, at that specified time, and 
within the District of Columbia, and well knowing 
all the premises aforesaid, aided and abetted Bur¬ 
roughs in her action. 

It is difficult to perceive why these allegations do 
not fully inform the defendants of the nature bf 
the charge against them, and enable them to pre¬ 
pare their defense and to plead a judgment undbr 
this indictment as a bar to any further prosecution 
for the same offense. And every element of the 
offense is alleged. This is all that is necessary 
under the rules peviously set forth. 

The identity of the members of the political cohi- 
mittee, and of the person to whom the contribu¬ 
tions were paid, are both matters of evidence, 
which it is not necessary to allege in an indict¬ 
ment. Evans v. United States, 153 U. S. 584; 
Cochran and Sayre v. United States, 157 U. S. 286; 
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Stokes v. United States, 157 U. S. 187; Burton v. 
United States, 202 U. S. 344. 

If the Court feels that the ends of justice so re¬ 
quire, the defendant may be fully informed of such 
matters by a bill of particulars. Bart ell v. United 
States, 227 XL S. 427; Radnor v. United States, 281 
F. 516 (C. C. A. 6th), Cert, denied, 260 U. S. 734. 

United States v. Britton, 107 U. S. 655; United 
States v. Simmons, 96 U. S. 360; United States v. 
Hess, 124 U. S. 483; and United States v. Cruick- 
shank, 92 U S. 542, which may be cited by the de¬ 
fendants, are clearly distinguishable on the facts 
from the instant case. In each of those cases the 
counts of the indictment held bad for indefiniteness 
fell far short of the particularity which is found 
in the indictment here involved. 

In the Simmons case and the Pounds case, how¬ 
ever, the Supreme Court held that allegations less 
detailed and specific than these here involved were 
sufficient. 

Thus in the Simmons case the Court held suffi¬ 
cient a count based upon Section 3281 of the Re¬ 
vised Statutes, charging that the defendant “did 
knowingly and unlawfully engage in and carry on 
the business of a distiller, within the intent and 
meaning of the Revenue Laws of the United States, 
with intent to defraud the United States of the tax 
on the spirits distilled by him, against the peace,” 
etc. 

The Pounds case was a prosecution under Sec¬ 
tion 3296 of the Revised Statutes, for the conceal- 
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ment of distilled spirits on which the tax had pot 
been paid, and which had been moved to a plape 
other than the distiller’s warehouse provided by 
law. The indictment charged the performance pf 
those acts at a particular time and place, and in the 
language of the statute. On motion in arrest pf 
judgment, the indictment was held sufficiently cer¬ 
tain. See also Stokes v. United States, supra, apd 
Potter v. United States, supra. 

The contention of the defendants that the indiqt- 
ment should have alleged that the contributions 
were made “to and for” the committee, has been 
fully dealt with in another part of this brief 
(p. 11 et seq.). It may be suggested here, how¬ 
ever, that, since the statute uses the disjunctive ex¬ 
pression “to or for,” the Government might select 
one or the other of these prepositions; and that cer¬ 


tainly the indictment should not be demurrable bp- 
cause the Government has done so. The indictmeit 
does not contain disjunctive allegations. 
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The conspiracy counts | 

The conspiracy counts must be judged by a 
different standard from that applied to the sub¬ 
stantive counts. 

Wong Tai v. United States, 273 U. S. 7f. 
Williamson v. United States, 207 U. $. 
425. | 

FroJiwerk v. United States. 94 Q U. S. 204 

T 


Hart son v. United States, 14 F. (2d) 561 
(C. C. A. 2nd. 1926). 

Scaffidi v. United States, 37 F. (2d) 203 
(C. cf A. 1st. 1930). 

Enduer v. United States, 281 F. 516 (C. 
C. A. 6th). (Certiorari denied, 260 U. S. 
134.) 

Welts v. United States, 257 Fed. 605 
(C. C. A. 9th, 1919). 

See also Stokes v. United States, 157 U. S. 

187. 

Wong Tai v. United States was a prosecution for 
conspiracy tb violate the Opium Act. The indict¬ 
ment alleged that the defendant conspired to com¬ 
mit the acts made offenses by the Opium Act; that 
is, that on or about September 10, 1922, the exact 
date being to the Grand Jurors unknown, in the 
Citv and Countv of San Francisco, the defendant 
knowingly and feloniously conspired and agreed 
with certain named persons and others, to “know¬ 
ingly and feloniously receive * * * after im- 

portation, certain narcotic drugs, to wit, smoking 
opium, the said defendant well knowing the said 
drugs to have been imported into the United 
States and into the jurisdiction of this court, con¬ 
trary to law”; that in furtherance of this conspir¬ 
acy the defendant, on or about certain specified 
dates, imported certain specified quantities of 
opium on certain specified steamers. The defend¬ 
ant demurred to the indictment on the ground that 
it was vague and indefinite. Defendant was con¬ 
victed, and on appeal the Supreme Court held that 
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the indictment was g'ood, since “in an indictment 
for conspiring to commit an offense—in which the 
conspiracy is the gist of the crime—it is not nec^s- 
sary to allege with technical precision all the ele¬ 
ments essential to the commission of the offeiise 


or 


which is the object of the conspiracy * * * 

to state such object with the detail which would ^e 
required in an indictment for committing the spb- 

i 

stantive offense. 77 

Williamson v. United States involved an indict¬ 
ment for conspiring to commit the offense of shb- 

I 

ornation of perjury. The indictment charged the 
unlawful conspiracy to have been entered into on a 
date and at a place named, and the object of the con¬ 
spiracy to be the suborning of a large number of 
persons to go before a named person, and swear 
falsely to certain facts which those persons did 
know, and the defendants did know, were fal^e. 
The names of the persons to be suborned were nfff 
stated. The Supreme Court held that the indict¬ 
ment was sufficient; that, since conspiracy was tpe 
gist of the crime, the names of the persons to Ipe 
suborned, and the times and places of suborning, 
need not have been agreed upon by the defendants, 
or alleged in the indictment. The court said that 
“certainty, to a common intent, sufficient to identify 
the otfense which the defendants conspired to conf- 
mit, is all that is requisite in stating the object of 
the conspiracy. 77 


I 


i 
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Frohwerk v. United States was a prosecution for 
conspiracy to violate the Espionage Act by ob¬ 
structing recruiting. The Supreme Court held, on 
demurrer, that the indictment need not allege the 
means by which the conspiracy was to be carried 
out, since “a conspiracy to obstruct recruiting 
would be criminal, even if no means were agreed 
upon specifically by which to accomplish the intent. 
It is enough if the parties agreed to set to work for 
that common purpose.” 

In Hart-son et ah v. United States one count of 
the indictment charged a conspiracy to commit an 
offense against the United States, and another 
count charged a substantive offense in like manner. 
The Court held that the conspiracy count was good 
and the substantive was bad. The Court said that 
the details essential to the substantive charge were 
not required in the conspiracy count. 

In Scaffidi v. United States, Budner v. United 
States, and Wells v. United States, conspiracy 
counts in very general language were sustained. 

Considered in the light of these decisions, the 
conspiracy counts of this indictment are clearly 
sufficient. The allegations of fact in these counts 
are as full and definite as those found in the sub¬ 
stantive counts, and it is alleged that the defend¬ 
ants, well knowing those facts, conspired to com¬ 
mit the offenses charged in the substantive counts. 
In each conspiracy count eight overt acts are set 
forth. It is difficult to see what more could be 
necessarv. 



It should be noticed that even if the substantive 

i 

counts are bad, they may still be incorporated! in 
the conspiracy counts by reference. Blitz v. United 
States, 153 U. S. 308; Fuller v. United States, j 53 
App. D. C. 88, 288 F. 442. 

The defendants contend that the allegations of 
overt acts numbered 1, 2, 3, and 4 are bad because 
the phrase “purporting to show receipts and dis¬ 
bursements’ ’ represents the conclusions of l}he 
pleader. In answer to this contention, it may j be 
said, first, that if one overt act is sufficiently al¬ 
leged, the indictment is good. This is obviously 
true, since one overt act is all that is required by 
the conspiracy statute. DeLacey v. United States, 
249 F. 625 (C. C. A. 9th) ; United States v. Baker, 
243 F. 741 (D. C. R. I.). But it is submitted that 
the allegation that Burroughs filed a certain writ¬ 
ten report is an allegation of fact, and the phrase 
“purporting to show receipts and disbursements” 
is a factual description of that report. ! 

The defendants contend that neither the nirith 
nor the tenth count charges either the time or pl^ce 
of the alleged conspiracy, and that each count! is 
therefore bad. As to the allegation of time, the 

i 

attention of the Court is respectfully directed to 
the following averment, which appears in bcjth 
counts: “continuously throughout said period of 
time, and while said Ada L. Burroughs was sdch 
treasurer of said political committee, and said 
James Cannon, Jr., was chairman thereof, as afore¬ 
said, each of said defendants then well knowijng 
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all the premises aforesaid, unlawfully and feloni¬ 
ously did conspire,” etc. As to the allegation of 
place, reference should be made to the eight overt 
acts, all of which are alleged to* have been com¬ 
mitted in the District of Columbia. Prosecution 
is properly brought against all the conspirators in 
the jurisdiction where the overt act is performed, 
regardless of the place where the conspiracy was 
formed. It is therefore not necessary to allege the 
exact place where the conspiracy was originally 
conceived. Hyde v. United States, 225 U. S. 347; 
Brown v. Elliott, 225 U. S. 392. It is submitted 
also that the allegation that the failure to file the 
required rep oil occurred in the District of Colum¬ 
bia, is a sufficient allegation of venue. See United 
States v. Lombardo, 241 U. S. 73. 

It is contended that the conspiracy counts are 
bad “because the items in said overt acts num¬ 
bered 6 and 7, in said ninth and tenth counts, viz., 
that the payments of $2,000.00 and $832.50, respec¬ 
tively, on October 23, 1928, by defendant James 
Cannon, Jr., to said political committee, do not 
correspond with any of the amounts listed in any 
of the counts, and they were not included in the 
several reports made by defendant Ada L. Bur¬ 
roughs to the Clerk of the House of Representa¬ 
tives, as alleged in overt acts numbered 1, 2, 3, and 
4, inclusive, in said ninth and tenth counts.” This 
contention is obviously fallacious. It need not ap¬ 
pear upon the face of an indictment for conspiracy 
that the overt act alleged has any necessary or logi- 
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cal relation to the conspiracy charged. Houston v. 
United States, 217 F., 852 (C. C. A. 9th), certiorari 
denied, 238 U. S. 613; United States v U. S. Brew¬ 
ers’ Association , 239 F. 163 (D. C. Pa.). And |by 
similar reasoning it need not appear that the overt 
acts have any necessary or logical connection with 

each other. Each overt act mav be on its face a 

* 

perfectly innocent act, which bears no apparent 
relation to any other fact alleged. j 

Similarly, the defendants seem to contend that, 
since one of the alleged overt acts is the filing o i a 
report by Burroughs on February 15, 1929, the in¬ 
dictment therefore charges a conspiracy to falsify 
that report. The statement of this proposition! is 

j 

its own answer. 


It might be noted, however, that there is no Al¬ 
legation whatever that the report of February 15, 
1929, was false. j 

The appellees may suggest that if the allegation 
of one offense in an indictment for conspiracy 'to 
commit several offenses is bad, then the entire con¬ 
spiracy count is bad. The Government’s answer to 
this contention is that if the indictment charges! a 
conspiracy to commit one offense against the United 
States, that is sufficient. The indictment m^y 
charge a conspiracy to commit several offenses, b^t 
if a conspiracy to commit only one of them |is 
proved, that is enough. Kepi v. United States, 299 
F. 590; O’Brien v. United States, 51 F. (2d) 674, 
676; and so it is where an indictment charges a coja- 
spiracy to commit an act which is innocent and aja- 
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other act which is an offense against the United 
States, if the offense is proved, that is enough. 
See Alien v. United States, 4 F. (2d) 688, 692, cer¬ 
tiorari denied, Mullen v. United States, 267 U. S. 
598; United States v. Drawdy, 288 F. 567. 

It is also urged in the demurrer that the allega¬ 
tions if overt acts numbered 1,2,3, and 4, in the two 
conspiracy counts are repugnant to the allegation 
appearing in each of the substantive counts that 
there was a failure to file “any such statement, or 
any statement whatever, pertaining to said contri¬ 
butions, containing any such information.’ 7 But 
this allegation in each of the substantive counts 
refers definitely and specifically to the Jameson 
contributions. The allegations of overt acts, on 
the other hand, merely averred that certain reports 
or statements were filed; and these allegations do 
not say that the reports therein mentioned con¬ 
tained the Jameson contributions. Defendants may 
well be charged with furthering the conspiracy to 
fail to report certain contributions by filing reports 
of other contributions. 


B4 

As to another ground of demurrer 

The defendants argue that “the attempts in 
counts numbered three and four to charge the fail¬ 
ure to file reports of alleged contributions on the 
fifth day next preceding the election of November 
6, 1928, state no offenses. If there was any duty 
resting upon the Treasurer of the ‘ Headquarters 
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Committee of Anti-Smith Democrats’ to file w^th 
the Clerk of the House of Representatives a report 
listing the contributions alleged in these coupts, 
the duty to make such report arose between the 
tenth and the fifteenth day preceding the election 
of November 6, 1928, which offenses are attempted 
to be charged in counts numbered one and two.” 

When one understands the facts alleged in this 
indictment, and their relation to the statute in ques¬ 
tion* it is respectfully submitted that it can be read¬ 
ily seen that this point is not well taken. It is 
alleged in the first and second counts that Jameson 
contributed $58,000.00, which should have been Re¬ 
ported between the tenth and fifteenth days pr}or 
to election. The Government contends that this 
was not so reported. If it had been reported, then 
it would not have been necessary to report it again 
until the January 1st report; but where there was 
a failure to report it between the tenth and fifteenth 
days prior to election, there was a duty, by virtue 
of Section 244 (a) (1), because of the use of t^ie 
words “within the calendar year” in that subsec¬ 
tion, to report it at the next required date, to wit, 
the fifth day before election. Another way |to 
answer the defendants’ contention is to say that!if 
on one day a report is required in detail and qn 
subsequent report days the details may be omit¬ 
ted—Section 244 (b)—this furnishes no excuse fi)r 
failing to make any report at all of a certain cop- 
tribution on that day. 


i 
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III 

THE PROVISIONS OF THE FEDERAL CORRUPT PRACTICES 

ACT ARE NOT UNCONSTITUTIONAL, AS CLAIMED IN THE 

APPELLEES' DEMURRER 

The appellees’ demurrer (R. 16-18) claims that 
the Federal Corrupt Practices Act, in so far as it 
attempts to regulate contributions and expendi¬ 
tures made to influence the election of presidential 
and vice presidential electors in the several States, 
is unconstitutional. The lower court, as herein¬ 
before stated, did not pass upon this phase of the 
demurrer. (R. 22.) 

The Government maintains, for the reasons 
hereinafter set forth, that the statute is constitu¬ 
tional and valid. 

A 

ACT AND INDICTMENT VIEWED TOGETHER 

A careful examination of the Federal Corrupt 
Practices Act discloses that presidential and vice 
presidential electors are mentioned only twice in 
the Act, once in Section 241 (c) supra, and again 
in Section 251, which prohibits contributions by 
corporations. Section 251 is the successor to the 
above referred to Act of March 4, 1909, in which 
presidential and vice presidential electors were 
also mentioned. 

The indictment contains no reference to cam¬ 
paigning for candidates, as the term is defined in 
the Act. The allegations are confined to a politi¬ 
cal committee which campaigns for presidential 
and vice presidential electors. 
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It is interesting to compare the provisions of tjie 
Act as to candidates with the provision as to elejc- 
tors. In so far as candidates for Congress are con¬ 
cerned, this Act not only places a limitation upon 
the amounts which mav be spent bv such individti- 
als in attempting to secure election, but it also Re¬ 
quires them to file their own reports or statements 
of contributions and expenditures. (See Sections 
246 and 248.) On the other hand, no such limita¬ 
tions or requirements are placed upon presidential 
and vice presidential electors. They are not re¬ 
quired to file any reports by the Act, nor are they 
limited in the amount expended. The Act merely 
requires that the political committee file reports 
of contributions and expenditures, thus causing 
publicity to be given to such items. j 

b 

APPELLEES’ DEMURRER 

The general demurrer filed by the appellees to 
the indictment in this case charges that the Federal 
Corrupt Practices Act violates the Constitution 
“in so far as it attempts to regulate contributions 
and expenditures”; and asserts that presidential 
and vice-presidential electors are State officers, and 
that there is no constitutional authority for the 
exercise of legislative power by Congress in thfe 
form of such provisions of the Act that relate tb 

i 

these electors. Specifically speaking, the demurred 
says that the Act in this regard violates the follow^* 

i 

ing provisions of the Constitution: 
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Article II, Section 1. 

Xlltli Amendment. 

Vth Amendment. 

IXtk Amendment. 

Xth Amendment. 

c 

CONSTITUTIONAL PROVISIONS MENTIONED IN 

DEMURRER 

Constitution, Article II, Section 1, Clause 1: 

The executive Power shall be vested in a 
President of the United States of America. 
He shall hold his Office during the Term of 
four Years, and, together with the Vice 
President, chosen for the same Term, be 
elected, as follows: 

Constitution, Article II, Section 1, Clause 2: 

Each State shall appoint, in such Manner 
as the Legislature thereof may direct, a 
Number of Electors, equal to the whole 
Number of Senators and Representatives to 
which the State may be entitled in the Con¬ 
gress ; but no Senator or Representative, or 
Person holding an Office of Trust or Profit 
under the United States, shall be appointed 
an Elector. 

Constitution, Article II, Section 1, Clause 3: 

The Congress may determine the Time of 
choosing the Electors, and the Day on which 
they shall give their votes; which Day shall 
be the same throughout the United States. 

Constitution, Article XII of the Amendments: 

The Electors shall meet in their respective 
States, and vote by ballot for President and 



Vice President, one of whom, at least, shall 
not be an inhabitant of the same State with 
themselves; they shall name in their ballots 
the person voted for as President, and in 
distinct ballots the person voted for as Vice 
President, and they shall make distinct lists 
of all persons voted for as President, |and 
of all persons voted for as Vice President, 
and of the number of votes for each, which 

i 

lists they shall sign and certify, and trans¬ 
mit sealed to the seat of the government of 
the United States, directed to the President 
of the Senate;—The President of the Seijate 
shall, in the presence of the Senate and 
House of Representatives, open all the cer¬ 
tificates and the votes shall then be 
counted;—The person having* the greatest 
number of votes for President, shall be the 
President, if such number be a majority of 
the whole number of Electors appointed; 
and if no person have such majority, tljien 
from the persons having the highest num¬ 
bers not exceeding three on the list of th|>se 
voted for as President, the House of Repre¬ 
sentatives shall choose immediately, by bal¬ 
lot, the President. But in choosing the 
President, the votes shall be taken by Statps, 
the representation from each State having 
one vote; a quorum for this purpose shhll 
consist of a member or members from two- 
thirds of the States, and a majority of all the 
States shall be necessary to a choice. Afid 
if the House of Representatives shall hot 
choose a President whenever the right bf 
choice shall devolve upon them, before the 
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fourth day of March next following, then the 
Vice President shall act as President, as in 
the case of the death or other constitutional 
disability of the President. The person 
having the greatest number of votes as Vice 
President, shall be the Vice President, if 
such number be a majority of the whole num¬ 
ber of Electors appointed, and if no person 
have a majority, then from the two highest 
numbers on the list, the Senate shall choose 
the Vice President; a quorum for the pur¬ 
pose ^hall consist of two-thirds of the whole 
number of Senators, and a majority of the 
whole number shall be necessary to a choice. 
But no person constitutionally ineligible to 
the office of President shall be eligible to that 
of Vice President of the United States. 

Constitution, Article V of the Amendments: 

No person shall be held to answer for a 
capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor 
shall any person be subject for the same of¬ 
fense to be twice put in jeopardy of life or 
limb; nor shall be compelled in any Criminal 
Case to be a witness against himself, nor be 
deprived of life, liberty, or property, without 
due process of law; nor shall private prop¬ 
erty be taken for public use, without just 
compensation. 
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Constitution, Article IX of the Amendments :| 

Tlie enumeration in the Constitution, \)f 
certain rights, shall not be construed to depy 
or disparage others retained by the people. 

Constitution, Article X of the Amendments: j 

The powers not delegated to the United 
States by the Constitution, nor prohibited 
by it to the States, are reserved to the States 
respectively, or to the people. 

It is interesting to consider the historical back¬ 
ground of these portions of the Federal Constitiji- 
tion. Elliott’s five-volume work on the debates 
during the period when the Constitution was being 
ratified throws much light on the struggle of opr 
forefathers upon the question as to how the Chiejf 
Executive should be elected. Our conclusion froip 
these debates is that they were not so much cop- 
cerned with depriving the Federal government of 
any functions in relation to the election of the 
President, as they were concerned with the medium 
to be resorted to in order to elect him. These de¬ 
bates disclosed a very marked indecision on the 
part of the debators as to whether this medium 
should be the national legislature, the heads of the 
States, the legislatures of the States, or colleges of 
electors. Finally, the last mentioned body was der 
cided upon. It is also interesting to recall the con¬ 
siderations which prompted the framers of the 
Constitution to refer the election to the House of 
Representatives rather than to the Senate. The 
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reasons for this are given very concisely in “Wat¬ 
son on the Constitution/’ Volume 2, page 1560, as 
follows: 

Three reasons probably influenced the con¬ 
vention to refer the election to the House of 
Representatives, rather than to the Senate, 
as was provided by the report of the com¬ 
mittee on unfinished business. First: The 
House being the larger body, there would be 
less liability of corrupt or undue influence 
being used, in favor of any particular can¬ 
didate than in a bodv where there were 
fewer members and therefore safer. 
Second: In consideration of the intimate re¬ 
lations which would necessarily exist be¬ 
tween the President and the Senate, it was 
not thought desirable to confer upon the 
Senate the power of choosing the President. 
Third: The members of the House of Repre¬ 
sentatives being elected directly by the peo¬ 
ple, were considered as more nearly repre¬ 
senting the sentiment of the people than the 
Senate . 

One has only to read Hamilton’s essay No. 68 in 
The Federalist, entitled “Method of Appointing 
President,” in order to leam that he, and those 
who thought as he did, felt that their plan for the 
election of the President was as nearly perfect as 
possible, and that it would take the election en¬ 
tirely out of the possibility of corruption and in¬ 
fluence. As a matter of fact, it is common 
knowledge that the constitutional convention in¬ 
tended the electors to exercise their own discretion 
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in their selection of an individual to fill the execu¬ 
tive branch of the government. 

This election machinery for the President beghn 
to disclose its weakness as early as 1796, when Jojm 
Adams was elected President, although he did riot 
poll half the votes. Its weakness appeared again 
in another manner in 1800, when Jefferson afid 
Burr, who were really running for President and 
Vice President on the same ticket, were tied f^r 
the election of President. For the first time tjie 
election was thrown into the House of Representa¬ 
tives, resulting, as everyone knows, in Jeffersjm 
becoming President. Directly after that, tke 
twelfth amendment was proposed for ratification, 
and was actually ratified in the years 1803-04. 

The ninth and tenth amendments, with which 
we are also concerned in this case, were part of 
the first ten amendments ratified directly after the 
original Constitution, and they have been termed 
the ‘ 4 Bill of Rights.” It is generally conceded 
that these first ten amendments are limitations 

i 

upon the powers of the Federal government afid 
not of the State governments. 

Undoubtedly, the claim that the fifth amend¬ 
ment is being violated is based not upon an alleg- 

i 

edly unconstitutional provision of the Act in ques¬ 
tion, but upon the contention that a prosecutiqn 
under an allegedly unconstitutional statute de¬ 
prives a person of his life or liberty without di|e 
process of law, which is guaranteed by the fifth 
amendment. 
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D 

THE APPELLANT'S VIEWS IN FAVOR OF 
CONSTITUTIONALITY 

It is tlie contention of the United States that 
there was and is ample power in the Congress and 
in the Federal Government, by virtue of the Con¬ 
stitution, Article I, Section 8, Clause 18, to enact 
the legislation in question, and that it must there¬ 
fore follow that the statute is not unconstitutional 
and void, as claimed by the defendants. 

Article I, Section 8, Clause 18 reads as follows: 

To make all Laws which shall be neces¬ 
sary and proper for carrying into Execution 
the foregoing Powers, and all other Powers 

vested bv this Constitution in the Govern- 
%/ 

ment of the L T nited States, or in any Depart¬ 
ment or Officer thereof. 

This clause has been called the 4 ‘implied power” 
clause, or the “elastic” clause of the Constitution. 
It has been the subject of many decisions handed 
down by the Supreme Court of the United States, 
and was the target of many debates during the con¬ 
ventions called for the purpose of ratifying the 
Constitution. It was described in the Legal Tender 
Cases (1870), 12 Wall. 457, as follows: 

We are accustomed to speak for mere con¬ 
venience of the express and implied powers 
conferred upon Congress. But in fact the 
auxiliary powers, those necessary and appro¬ 
priate to the execution of other powers singly 
described, are as expressly given as is the 
power to declare war, or to establish uniform 
laws on the subject of bankruptcy. They 
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are not catalogued, no list of them is m^de, 
but they are grouped in the last clause of 
section 8 of the first article, and granted in 
the same words in which all other powers 
are granted to Congress. 

To the same effect see Ex Parte Curtis, 106 UJ S. 
371, in which it was held that the sixth section of 
the Act of Aug. 15, 1876, c. 287, prohibiting, under 
penalties therein mentioned, certain officers of the 
United States from requesting, giving to, or receiv¬ 
ing from any other officer money or property or 
other thing of value for political purposes, is hot 

i 

unconstitutional. In the course of its opinion, the 
Court said: j 

That the government of the United States 
is one of delegated powers only, and that its 
authority is defined and limited by the Con¬ 
stitution, are no longer open questions; but 
express authority is given Congress by ijhe 
Constitution to make all laws necessary and 
proper to carry into effect the powers tkjat 
are delegated. Art. 1, Sec. 8. Within the 
legitimate scope of this grant, Congress | is 
permitted to determine for itself what is 
necessary and what is proper. 

The construction of this clause first occurred in 
the case of McCulloch v. Maryland, decided by the 
Supreme Court in 1819, and reported in 4 Wheat., 
Page 316, in which the question involved was the 
power of the Federal government to establish! a 
national bank. There was no express power in t^e 
Constitution authorizing this act, the pertinefft 
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express powers being to coin money and the like. 
In an opinion by Chief Justice Marshall, the Su¬ 
preme Court held that Congress and the Federal 
government has power under the eighteenth clause 
to establish a national bank, as being a necessary 
and pro])er means of carrying out the express 
powers under the Constitution. The following 
three pertinent excerpts are taken from Chief Jus¬ 
tice Marshall’s opinion: 

It is not denied, that the powers given to 
the government imply the ordinary means 
of execution. * * * The government, 

which has a right to do an act, and has im¬ 
posed on it the duty of performing that act, 
must, according to tne dictates of reason, be 
allowed to select the means; and those who 
contend that it may not select any appro¬ 
priate means, that one particular mode of 
effecting the object is excepted, take upon 
themselves the burden of establishing that 
exception (pp. 409-410). 

The power of creating a corporation, 
though appertaining to sovereignty, is not, 
like the power of making war, or levying 
taxes, or of regulating commerce, a great 
substantive and independent power, which 
can not be implied as incidental to other pow¬ 
ers, or used as a means of executing them 
(p. 411). 

Let the end be legitimate, let it be within 
the scope of the constitution, and all means 
which are appropriate, which are plainly 
adapted to that end, which are not prohib¬ 
ited, but consist with the letter and spirit 
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of the constitution, are constitutional (p. 
421). | 

In further demonstration of the attitude whjch 
has been oftentimes exhibited by the Suprepie 
Court towards the Federal government as a direct 
result of the powers granted to it by the eighteenth 
clause, is the opinion of Mr. Justice Miller in jhe 
case of Ex Parte Yarbrough, 110 U. S. 651, in the 
course of which the court said: 

That a government whose essential char¬ 
acter is republican, whose executive hdad 
and legislative body are both elective, whose 
most numerous and powerful branch of the 
legislature is elected by the people directly 
(now true of both branches), has no poorer 
by appropriate laws to secure this election 
from the influence of violence, of corruption, 
and of fraud, is a proposition so startling as 
to arrest attention and demand the gravest 
consideration. 

If this government is anything more than 
a mere aggregation of delegated agents of 
other States and governments, each of which 
is superior to the general government, it 
must have the power to protect the elections 
on which its existence depends from violence 
and corruption. If it has not this power it 
is left helpless before the two great natural 
and historical enemies of all republics, open 
violence and insidious corruption. 

The proposition that it has no such povfer 
is supported by the old argument, often 
heard, often repeated, and in this court never 
assented to, that when a question of the 
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power of Congress arises the advocate of the 
power must be able to place his finger on 
words which expressly grant it. * * * It 
destroys at one blow, in construing the Con¬ 
stitution of the United States, the doctrine 
universally applied to all instruments of 
writing, that what is implied is as much a 
part of the instrument as what is expressed. 
This principle, in its application to the Con¬ 
stitution of the United States, more than to 
almost any other writing, is a necessity, by 
reason of the inherent inability to put into 
words all derivative powers—a difficulty 
which the instrument itself recognizes by 
conferring on Congress the authority to pass 
all laws necessary and proper to carry into 
execution the powers expressly granted and 
all other powers vested in the government or 
anv branch of it by the Constitution. Article 
I, sec. 8, clause 18. 

This contention of the Government in favor of 
the constitutionality of the Act in question will be 
divided into two parts: 

1. That inasmuch as there is vested in the Federal Gov¬ 
ernment (or a department or officer thereof) by the 
Constitution, an express power or powers in connec¬ 
tion with the election of the President and Vice 
President, Congress has the power under the eight¬ 
eenth clause to make all laws necessary and proper 
for carrying into execution such powers 

This phase of the discussion, as will be readily 
seen, involves the proposition that is too well recog¬ 
nized, in view of the authorities cited, to permit 
even the slightest controversy; namely: Find some 



particular express power or powers under the Con¬ 
stitution vested in the Federal government, and 
Congress has ample right to legislate upon other 
powers, not expressly mentioned but incidental 
thereto. 


2. That Congress has the power to pass the act under 
consideration without placing its finger upon ^ny 
particularly specified power in the Federal Govern¬ 
ment 


Any discussion of or elaboration upon this point 
will necessarily be postponed until we conclude the 
first point. As a matter of fact, in the manner in 
which the second point will be discussed by us, the 

I 

first point will, to some extent, be included therein, 
with others. 

i 

D1 

ANALYSIS OF AUTHORITIES UPON THE GENERAL | 

SUBJECT 


While no case in point has been found, it | is 
deemed proper, before entering upon a detailed 
discussion of the two propositions just stated, jto 
analyze the following cases, etc., which the under¬ 
signed, as a result of a careful study of this matter, 
believe will be helpful to the court’s consideration 
of this phase of the matter: 

(a) In re Green (1S90), 134 XJ. S. 377. | 

( b ) McPherson v. Blacker (1892), 1^6 

U. S. 1. ! 

(c) Todd v. Johnson (1896), 99 Ky. 548. 

\d) Donelan v. Bird, 118 Ky. 178. j 
(e) Mason v. State, 55 Ark. 529. ! 
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(f) U. S. v. U. S. Brewers' Assn., 239 
Fed. (D. C. Pa. 1916) 163. 

(« g ) In re Opinion of Justices (1919), 118 
Me. 552. 

(Ji) In re Opinion of Justices (1921), 80 
N. H. 595. 

( i ) Professor Sikes’ Book (1928). 

(j) Newberry v. United States, 256 U. S. 
232. 

(«) In re Green, supra 

This was a habeas corpus case. Green was in¬ 
dicted and convicted in a city court of voting at 
an election held for a Congressman and for presi¬ 
dential and vice presidential electors, when he was 
disqualified so to vote. The Circuit Court of the 
United States granted the writ on the ground that 
the Federal and not the city court had jurisdiction. 
In an opinion written by Mr. Justice Gray, the 
Supreme Court of the United States reversed the 
action of the Circuit Court, holding that the prose¬ 
cution had been in the proper tribunal. In the 

course of the opinion the Court said: 

* 

The only rights and duties, expressly 

vested bv the Constitution in the national 
•/ 

government, with regard to the appointment 
or the votes of presidential electors, are by 
those provisions which authorize Congress 
to determine the time of choosing the elec¬ 
tors and the day on which they shall give 
their votes, and which direct that the certifi¬ 
cates of their votes shall be opened by the 
president of the Senate in the presence of 
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the two houses of Congress, and the votbs 
shall then be counted. Constitution, art. 2, 
sect. 1; Amendments, art. 12. 

The sole function of the presidential elec¬ 
tors is to cast, certify, and transmit the volte 
of the State for President and Vice Presi¬ 
dent of the nation. Although the electors 
are appointed and act under and pursuant to 
the Constitution of the United States, thfey 
are no more officers or agents of the United 
States than are the members of the state 
legislatures when acting as electors of fed¬ 
eral senators, or the people of the States 
when acting as electors of representatives 
in Congress. Constitution, art. 1, sects. 2, 3. 

In accord with the provisions of the Con¬ 
stitution, Congress has determined the tiihe 
as of which the number of electors shall be 
ascertained, and the days on which they sh^ll 
be appointed and shall meet and vote in t)ae 
States, and on wffiich their votes shall be 
counted in Congress; has provided for tjae 
tilling by each State, in such manner as its 
legislature may prescribe, of vacancies in its 
college of electors; and has regulated tjie 
manner of certifying and transmitting th€)ir 
votes to the seat of the national government, 
and the course of proceeding in their open¬ 
ing and counting them. Rev. Stat., Sections 
131-143; Acts of February 3, 1887, c. 90, 24 
Stat. 373; October 19, 1888, c. 1216, 25 Stit 
613. 

i 

Congress has never undertaken to inter¬ 
fere with the manner of appointing electors, 
or, where (according to the now general 
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usage) the mode of appointment prescribed 
by the law of the State is election by the 
people, to regulate the conduct of such elec¬ 
tion, or to punish any fraud in voting for 
electors; but has left these matters to the 
control of the states. 

A careful analysis of this decision shows that it 
is not the formidable authority that the appellees 
believe it to be. For instance, the Court said what 
the only rights and duties expressly vested by the 
Constitution in the national government are, and 
did not undertake, nor was it required, to say what 
the implied rights and duties might under certain 
circumstances be. 

When Mr. Justice Gray said that the presidential 
electors cast “the vote of the state” for President, 
it is felt that he for the moment lost sight of the fact 
that this has never been so. Originally, it was in¬ 
tended that the electors should cast their own vote, 
and the lat^r formal function of the electoral col¬ 
leges made it clear that instead of casting the vote 
of the State, they were casting the vote of the 
people of the State. 

In saying that the electors “are no more officers 
or agents of the United States than are the members 
of the state legislatures when acting as electors of 
federal senators, or the people of the States when 
acting as electors of representatives in Congress,” 
the Court was speakng in a comparative degree, 
and, while there may be some doubt as to whether 
the effect of that statement was to decide that elec- 
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j 
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i 

i 
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tors are not Federal officers or agents, there can he 
no doubt that the Court did not say that the electors 

i 

are State officers. 

It is further to be noted from the opinion th^t 
Mr. Justice Gray said that Congress has nevpr 
undertaken to interfere with the manner of ap¬ 
pointing electors, but did not say that it could npt 
interfere. Therefore, it can safely be said that tljie 
Green ease does not hold that presidential and vipe 
presidential electors are State officers; that it do^s 
not hold that the Constitution has prevented Fed¬ 
eral regulation by implication over presidential aijd 
vice presidential electors, or their election; aijd 
that it does not hold that Congress could not inter¬ 
fere if it deemed it necessary and proper to do sp. 
It is the feeling of the Government that the facts 
in the Green ease are so foreign to the situation in 
the case at bar that neither the result of the opinicjn 
nor the language used therein can be an authority 
in favor of the appellees in this case. We do nj>t 
desire to be understood as contending that the 
Green ease is not good law; we think it is a good lajw 
in so far as the facts before it are concerned. 

(b) McPherson v. Blacker 

In this case the validity of a State law providing 
for the appointment of electors of President and 
Vice President by districts was involved. The 
court held, on the authority of the Green case, th&t 
such appointment may be made by the legislature 
directly, or by popular vote in districts, or by gen- 
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eral ticket, as the legislature might provide. In 
affirming the right of the legislature to prescribe 
the procedure for the election of presidential and 
vice presidential electors, the Court said: 

In short, the appointment and mode of ap¬ 
pointment of electors belong exclusively to 
the States under the Constitution of the 
United States. They are, as remarked by 
Mr. Justice Grav in In re Green, 134 U. S. 
377, 379, “no more officers or agents of the 
United States than are the members of the 
state legislatures when acting as electors of 
Federal senators, or the people of the States 
when acting as the electors of representa¬ 
tives in Congress.” Congress is empowered 
to determine the time of choosing the elec¬ 
tors and the dav on which thev are to give 
their votes, which is required to be the same 
day throughout the United States, but other¬ 
wise the power and jurisdiction of the State 
is exclusive, with the exception of the pro¬ 
visions as to the number of electors and the 
ineligibility of certain persons, so framed 
that 1 Congressional and Federal influence 
might be excluded. 

Nowhere in this case does the Supreme Court say 
that presidential and vice presidential electors are 
State officers. The Court was merely considering 
the power of the legislature in prescribing the man¬ 
ner of appointing such electors, and it can not be 
doubted that such power is by the Constitution ex¬ 
clusively vested in the States. Here, again, it is 
submitted that the language of the opinion should 



not be used as authority for contending that Con¬ 
gress had no right to pass the Federal Corrupt 
Practices Act, for, while we are not unmindful |of 
the expression by the Court that “ otherwise t]he 
power and jurisdiction of the State is exclusivd,” 
the Court was discussing this power in the light |of 
the problem which was then before it, and vejry 
appropriately so. 

(c) Todd v. Johnson 


In this case the question was whether presiden¬ 
tial and vice-presidential electors were State on¬ 
cers within the meaning of a provision of the Cofn- 
stitution of Kentucky providing for the filling of 
a vacancy in the office of Mavor of Louisville jat 
an “election at which either city, town, county, dis¬ 
trict, or State officers are to be elected.” Upon the 
authority of the Green case, and the case of Mc¬ 
Pherson v. Blacker, the Court held that such elec¬ 
tors were State officers within the intended mean¬ 
ing of the Constitution. There is a very strong dis¬ 
senting opinion in this case of two judges, whijsh 
seems to be by far the better view upon the subject. 
Although rather lengthy, the liberty is taken pf 
quoting a considerable portion of this opinion: 

(1) In a limited sense, they (elector^) 
may be so termed (State officers), and they 
have sometimes been described as agents <pf 
the State to cast its vote for President and 
Vice President. * * * 

The sole powder of the State as to the 
electors is the power of naming them in sueh 
a manner as the legislature may direct. The 
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(Kentucky) act which provides the mode of 
selecting electors derives its authority 
* * * from the Constitution of the 

United States. * * * Electors perform 

but one function. That done, their power is 
exhausted. * * * 

But in no just sense does either the words 
officer or agent of the State describe the pow¬ 
ers and duties of presidential electors. They 
are best described bv the word used in the 

4 / 

Constitution. They are electors, a bodv of 
men to each of whom, when appointed by the 
State, the Federal Constitution gives the 
power to cast, not the vote of the State, but 
his own vote for President and Vice Presi¬ 
dent. It mav be conceded that when the 

* 

State legislature provides for their appoint¬ 
ment by a vote of the people, under the 
power given by the Federal Constitution, 
that election is held under the power and 
subject to the control of the State, and 
frauds in its conduct may be punished by 
the State laws. “In short/’ as said in the 
Blacker Case, “the appointment and mode 
of appointment of electors belong exclusively 
to the States, under the Constitution of the 
United States. They are, as remarked by 
Justice Gray in In Be Green, 134 U. S. 377, 
379; ‘no more officers or agents of the United 
States than are the members of the State leg¬ 
islatures when acting as electors of Federal 
Senators, or the people of the States when 
acting as electors of Representatives in 
Congress.’ ” 

On the other hand, it may be said with 
equal truth that, when appointed and exer- 
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cising their only power, they are no more 
officers or agents of the State than are the 
free electors of Kentucky when, under the 
section of the Kentucky Constitution, they 
cast their votes for governor of the common¬ 
wealth. They are independent electors. 
“As originally adopted, and as it now exists, 
it was supposed that the body of electors 
interposed between the State legislature apd 
the presidential office would exercise a rea¬ 
sonable independence and fair judgment in 
the selection of the chief executive of the Na¬ 
tional Government, and that thus the evil bf 
a President selected by immediate popular 
suffrage, on the one side, and the opposite 
evil of an election by the direct vote of tljie 
States in their legislative bodies, on the 
other, would both be avoided.” (Miller, 
on Constitutional Law, 149; Rawle, on Con¬ 
stitution, 55; Story, on Constitution, Sec. 
1473; Federalist, No. 68.) It is true 
that in practice they have come to be mere 
“puppets selected under a moral restraint 
to vote for some particular person who 
represents the preference of the appointing 
power, whether that was the legislature, op 
the more popular suffrage by which the legis¬ 
lature itself was elected.” (Miller, U. £f. 
Const. 149.) i 

But their power under the Constitution 
still remains, and we can not concede that 
they have ceased to be independent electors 
because, they have in practice ceased to act 
independently, or that they have becomp 
mere officers or agents of the State, charged 
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with any official power or duty to register 
the will of the majority of the voters in the 
election of President and Vice President, 
because, under the moral restraint referred 
to, thev have come to act as if they were. 

In casting their votes for President and 
Vice President, they do not act as repre¬ 
sentatives of the States, but, if representa¬ 
tives at all, they represent the people of the 
United States in the electoral college. They 
do not cast the vote of the State, but their 
own votes as electors. 

“The Constitution,” says Chancellor Kent 
(1 Kent Com. 275), “from an enlightened 
view of all the difficulties that attend the 
subject, has not thought it safe or prudent 
to refer the election of President directly 
and immediately to the people, but it has 
confided the power to a small body of elec¬ 
tors, appointed in each State, under the 
direction of the legislature. ’ 7 

It is only in the event that the electoral 
college fails to elect, and the election is 
thereby thrown into the House of Repre¬ 
sentatives, that the States are represented in 
voting for a President, or the votes of the 
States, as States, are cast. In our judgment, 
electors are not officers, within the meaning 

of the Kentuckv Constitution. 

%/ 

So far as the intent of the constitutional 
convention can be shown bv the debates 
which took place among the members, it 
can be demonstrated that that body was 
influenced by a strong desire to separate, as 
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far as possible, Federal elections from those 
of the State, through fear of Federal inter¬ 
ference ; but we do not attach much impor¬ 
tance to arguments drawn from such evidence. 
We base our views upon the language which 
the framers of the Constitution used, aind 
the sense in which the words must have been 
understood, not only by the members of the 
convention but by the people by whose suf¬ 
frages the instrument was made the Consti¬ 
tution of Kentucky. To say that the over¬ 
whelming majority of the voters of Ken¬ 
tucky understand an election for presiden¬ 
tial electors to be a Federal election, and 
not an election of State officers, is to under¬ 
state the proposition. The percentage of the 
people who understand or think of it other¬ 
wise is infinitesimal. * * * 

The G) 'een case decided that as the Federal 
Constitution had delegated the mode of selec¬ 
tion to the State Legislature, and the legisla¬ 
ture had determined that it should be dope 
by election by the people, the State courts 
had jurisdiction to punish an offense com¬ 
mitted at such election against the State 
election laws. 

The court in that case said of the question 
whether the State had concurrent pow^r 
with the United States to punish fraudulent 
voting for representative in Congress: “^t 
may be that it has.” 

Neither that case nor the Blacker case any¬ 
where decide that electors are State officers. 
The latter case arose from the Michigan legis¬ 
lature providing for the election of the elec- 
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tors by districts; and it was held that as the 
United States Constitution gave the power 
of determining the mode of selection to the 
state legislature, the legislature might exer¬ 
cise that power in any way it saw fit, and 
might provide for the selection of electors 
upon a state ticket voted for throughout the 
state, or by election by districts, or by elec¬ 
tion by the legislature. In that state, down 
as late as 1824, presidential electors were se¬ 
lected by the legislature. 

(d) Donelan v. Bird 

This is another Kentucky case which, entirely on 
the authority of Todd v. Johnson, held that presi¬ 
dential electors are State officers within the mean¬ 
ing of the section of the Kentucky Constitution. 

(e) Mason v. State 

The defendant was charged with perjury com¬ 
mitted in testifying before the Grand Jury in re¬ 
gard to a charge of destruction of ballot boxes at 
an election held for Presidential electors and for a 
representative in Congress. 

One of the defenses that was interposed was that 
the destruction of the ballot boxes was a Federal 
and not a State crime. 

The conviction was affirmed. As to the above de¬ 
fense, the Court acted on the authority of the Green 
case in the Supreme Court of the United States,, 
holding that, if a man could be tried in a State 
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court for improperly voting at an election for Pres¬ 
idential electors, the defendant in this case could 
be tried in the State court in connection with the 
destruction of ballot boxes in the same kind of an 
election. 

i 

(f) United States v. U. S. Brewers’ Association 

This case involved an indictment for conspiracy 
to violate Section 83 of the Criminal Code, prohibit¬ 
ing corporations from contributing in connection 
with the election of a candidate for the Hous^ of 
Representatives. 

Demurrer and motion to quash were filed. 

Court held that Congress had ample power to eriact 
this legislation, by reason of the Constitution, Arti¬ 
cle I, Section 2, Clause 1; Article I, Sectioh 4, 
Clause 1; Article I, Section 8, Clause 18; and Arti¬ 
cle VI, Clause 2, saying in part: 

* * * That any law, the purpose of 

which is to enable a free and intelligent 
choice, and an untrammelled expression of 
that choice in the ballot box, is a regulation 
of the manner of holding the election * * *. 

The constitutionality of the act was also assailed, 

i 

on the ground that Congress could not so legislate 
as to presidential and vice presidential electors. 
The Court did not decide this point, holding that, 
even if unconstitutional on the ground that ilae 
electors are officers of the State but not of the 
Federal government, it would be otherwise validj. 


i 
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It will be observed that the District Court of 
Pennsylvania side-stepped the question which is 
involved in the case at bar. 

It should be anticipated that counsel for the ap¬ 
pellees will argue that the language quoted is the 
Brewers' Association case can be used as authority 
for the proposition that inasmuch as the manner of 
appointing electors is vested exclusively in the 
State, then the States have the exclusive right to 
guard against corruption in their election. An 
answer to this would be that undoubtedly, the 
Court, in using the expression “regulation of the 
manner of holding the election” in its opinion, had 
in mind Article I, Section 4, Clause 1. This section 
is worded differently from Article II, Section 1, 
Clause 2, and therefore, a construction of the latter 
should not be controlled by the quotation referred 
to in this opinion. It should also be borne in mind 
that the Court was not construing the section of 
the lavr with which we are concerned in the instant 
case (publicly only), but had under consideration 
a section of law controlling contributions from cor¬ 
porations for political campaigns. 

(g) In re Opinion of Justices (Me,) 

In this case the Governor of the State of Maine 
asked the justices for an opinion on the right of a 
referendum. In the course of the opinion, the dis¬ 
cussion of the Court concerning presidential and 
vice-presidential electors is practically identical 
with the case of McPherson v. Blacker . 
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(h) In re Opinion of Justices (N. H.) 

In this case the Legislature had asked the justices 
for an opinion upon certain legislation. After dis¬ 
cussing the constitutional provision regarding 
presidential electors, the Court stated that the con¬ 
templated legislation was a valid exercise of the 
legislative power of the State. This opinion Was 
based upon another opinion of the justices reported 
in 45 N. H. 599, which latter opinion when carefully 

i 

analyzed discloses that the “manner of appointing 
electors” as used in the Constitution means merely 
that the- choice of one of several ways of appointing 
electors is left entirely to the States . This is 'in 
reality all that the case of McPherson v. Blacker 
holds . 

(/) Professor Sikes' Book 

In 1928 there was published by Earl R. Sikes, an 
assistant professor of economics of Dartmouth 
College, a book entitled “ State and Federal Cor¬ 
rupt Practices Legislation.” In a note at the be¬ 
ginning of the book, the author states that the 
study was undertaken in partial fulfillment of the 
requirements for the degree of Doctor of Philoso- 
phv at Cornell University. Professor Sikes in ho 
uncertain language holds that Congress has over¬ 
stepped its constitutional bounds in enacting the 
legislation in question. The following quotatioin 
from Pages 226, 227, and 228 of his book promptly 
discloses his feelings upon the subject: 
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There is, however, no authority for Con¬ 
gress directly to regulate the expenditure of 
money in the election of presidential elec¬ 
tors, for these electors have been held to be 
state officers. (Citing in a footnote In Re 
Green, 134 U. S. 377, 1890; McPherson v. 
Blacker, 146 U. S. 1, 1892.) But the Act of 
1925 states that the political committee re¬ 
quired to file statements “includes any com¬ 
mittee, association, or organization which 
accepts contributions or makes expenditures 
for the purpose of influencing or attempt¬ 
ing to influence the election of * * * 

presidential and vice presidential electors 
(1) in two or more states, or (2) whether or 
not in more than one State, if such commit¬ 
tee, association, or organization (other than 
a duly organized State or local committee 
of a political party) is a branch or subsidi¬ 
ary of a national committee, association, or 
organization.” Under what constitutional 
theory has Congress been working during its 
enactment of provisions of this sort ? 

In general, the constitutional question has 
not been considered. When the constitu¬ 
tionality of such a provision was mentioned 
at all, it was simply assumed that since Con¬ 
gress could control the elections of Members 
of Congress, and since these elections take 
place at the same time presidential electors 
are chosen, Congress could control the elec¬ 
tion of these electors by indirection. But the 
definition of political committee in the Act 
of 1925 refers directly to elections of presi¬ 
dential electors, and, therefore, it would 
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seem that Congress can not conceal the fact 
that it is not regulating the choice of presi¬ 
dential electors through its undoubted power 
over Congressional elections. It has b£en 
shown in chapter six that the Supreme Coprt 
in the Blitz case called a halt to this exercise 
of indirect control over state elections by 
Congressional enactments on their face de¬ 
signed to regulate Congressional elections. 
This direct provision that political comnfiit- 
tees carrying on activities in connection with 
the election of presidential electors shall jfile 
statements of their contributions and ex- 
penditures would probably not be upheld by 
the courts. 

The statement of the Acts of 1910 and 
1911, and of the Act of 1925 that those com¬ 
mittees required to file statements are tljose 
operating in more than one state, or subsidi¬ 
aries of such committees, gives the impres¬ 
sion that Congress felt it had the authority 
to make such regulations under its power 
over interstate commerce. But it is ex¬ 
tremely doubtful if the courts would ever 
countenance these regulations as a proper 
exercise of Congressional control under the 
commerce clause of the Constitution. 

As has been shown, the only time that |the 
courts have ever made any statements Con¬ 
cerning Congressional regulation of the use 
of funds in presidential campaigns was in 
the United States Brewers’ Association 
case. In this case where the constitution¬ 
ality of the statute prohibiting gifts by cor¬ 
porations to influence presidential elections 
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was questioned, the court simply said that 
the problem did not arise in that particular 
case. 

The opinion must be reached that Con¬ 
gress lias no constitutional power to regu¬ 
late the use of funds in a presidential elec¬ 
tion. But it is almost certain that the valid¬ 
ity of Congressional regulations requiring 
publicity for these campaign funds will 
never be contested. No political committee 
would want to risk injuring its party by 
such a step. A hostile public opinion, with 
a consequent loss of votes, would be feared. 
If Congress, however, should put limits on 
the amount a committee may spend, or enact 
some other stringent regulation concerning 
the work of the committee, there is a possi¬ 
bility that some political committee would 
seek to have such a regulation declared in¬ 
valid, and it would probably be successful in 
the attempt. A decision of this sort would 
then make equally void regulations provid¬ 
ing for publicity of contributions and ex¬ 
penditures used in connection with a presi¬ 
dential campaign. 

There is no doubt that the views of this author 
are directly opposite to the contention of the Gov¬ 
ernment in this case. It is submitted, however, that 
they are merely views and should not be accepted 
by this Court as coming from a recognized author¬ 
ity on constitutional law. Professor Sikes was ad¬ 
mittedly writing a thesis for a post-graduate de¬ 
gree, and as he has not, to the knowledge of the 
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undersigned, established a reputation in the fi^ld 
of political science, he may be, for all that the 
Government knows about him, a mere student |of 

i 

the subject. Simply because his ideas have been 
published in book form is certainly no reason wjbiy 
he should be accepted as an authority. The pRo- 

i 

fessor states on Page 228 that 4 4 it is almost certain 
that the validity of Congressional regulations Re¬ 
quiring publicity for these campaign funds wjill 
never be contested.” That is exactly what is lj>e- 
ing done in this case; and, as time has shown tljat 
he is a very poor prophet in this phase of his work, 
it may also disclose that he is a very poor authority 

i 

upon the subject. 

As we have said before, the two United Stages 
Supreme Court cases do not hold that presidential 
and vice presidential electors are State officers or 
agents, nor do they hold either expressly or by im¬ 
plication that Congress and the Federal govern¬ 
ment have no power to enact the legislation |in 
question in so far as the electors are concerned. 
There is positively no conflict between these deci¬ 
sions and the Federal Corrupt Practices Act. 

As far as the Kentucky and other State decisions 
are concerned, they are not binding upon this Coujt, 
and have only such weight with this Court as the 
logic of their arguments justifies. It is therefore 
submitted that the dissenting opinion contains by 
far the better view upon the subject, and properly 
analyzes the Supreme Court decisions. In tl|is 


i 
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connection, a very pertinent note is found upon the 
subject of presidential electors in 43 L. R. A. (N. 
S.) 282, 283, part of which is quoted, as follows: 

Fortunately, the courts are not required to 
decide as an abstract question of political 
science, whether an elector is a Federal offi¬ 
cer, a state officer, or only a quasi officer. The 
question has, in a few instances, come before 
the courts in the construction of a constitu¬ 
tional provision or some particular statute, 
and the court has invariably been obliged to 
decide only the legislative intent as ex¬ 
pressed in the particular statute or constitu¬ 
tional provision under consideration. 

The Supreme Court of the United States 
in In Re Green, supra, said: “Although the 
electors are appointed and act under and 
pursuant to the Constitution of the United 
States, they are no more officers or agents of 
the United States than are the members of 
the state legislatures when acting as electors 
of Federal Senators, or the people of the 
states when acting as electors of Representa¬ 
tives in Congress. Const., Art. I, Secs. 2, 
3. 7 7 But the court was there passing upon 
the question of the power of the state to 
punish for fraudulent and illegal voting for 
presidential electors, so that the holding was 
that presidential electors are not Federal 
officers within the meaning of Sec. 5511 and 
Sec. 5514, Revised Statutes, providing for 
the security and protection of elections held 
for representatives or delegates in Congress. 

And this language of the court was quoted 
with approval in McPherson v. Blaker, 
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supra, where the holding was that presiden¬ 
tial electors are not Federal officers in such 
sense as to deprive the states of plenary 
power to prescribe the manner of their elec¬ 
tion, in view of the explicit language of the 
Constitution granting that power. 

In Todd v. Johnson, 99 Ky. 548,33 L. R. A. 
399, 36 S. W. 987, presidential electors wefe 
held to be state officers within the meaning 
of a clause in the state Constitution provid¬ 
ing that vacancies in certain offices may be 
filled at any election “at which either cifjy, 
town, county, district, or state officers” a]re 
to be elected. This case was cited and fal¬ 
lowed in Donelan v. Bird, 118 Ky. 178, 80 
S. W. 796; Hodge v. Bryan, 149 Ky. 110,148 
S. W. 21; Marshall v. Billon, 149 Ky. 115, 
148 S. W. 23. 

In Todd v. Johnson, supra, the decision 
was largely based upon the language of tbe 
Supreme Court of the United States in tjie 
Green Case quoted above. The force of tjie 
decision is materially weakened, so far as 
being a general precedent is concerned, by a 
strong dissenting opinion by two judges, 
pointing out the fact that “neither th^t 
(Green) case nor the Blacker Case anywheire 
decides that electors are state officers,” ax^d 
after quoting the United States Supreme 
Court language, they say: “On the oth^r 
hand, it may be said with equal truth th^t, 
when appointed and exercising their 
power, they are no more officers or agei 
the state than are the free electors of Ken¬ 
tucky when, under the section of the Keja- 




74 


tucky Constitution, they cast their votes for 
governor of the commonwealth. They are 
independent electors/’ The contention of 
the minority is that they are neither Federal 
nor State officers, but independent electors. 

The particular question involved in the case at 
bar seems not to have been raised except in the 
Brewers' Association case, supra, and in Professor 
Sikes’ book. It was certainly never considered by 
the framers of the Constitution or during the con¬ 
stitutional conventions, and it is submitted that the 
various arguments which took place during the con¬ 
ventions throw no light upon the subject which 
could be of assistance in determining the question. 
The point was not raised during the time of Story, 
Eawle, or Miller, all eminent authorities upon the 
Federal Constitution. 

It may be that in the final analysis, the status of 
presidential and vice presidential electors, whether 
State, Federal, or independent officers or agents, 
will not be important; but in the event that its im¬ 
portance may arise, it is desired to apply one more 
test to them in order to show that the dissenting 
opinion in the case of Todd v. Johnson has reached 
the correct conclusion. The Federal government 
and the various State governments are all divided 
into three branches; namely, executive, judicial, 
and legislative. It is submitted that it is impossi¬ 
ble to conceive of any officer of the Federal govern¬ 
ment or of the State governments who is not a mem- 
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her of one of these three branches. Certainly a 
presidential elector is not a member of the judici¬ 
ary ; he is not a member of the legislative brancl^ of 
the government; and of course he is not a member 
of the executive department. Furthermore, there 

i 

is no tenure in connection with his ofi&ce, and this is 
an essential ingredient in every office under our sys- 

i 

tern of government. Therefore, it must follow that 
if an elector is not a member of any one of j:he 
branches mentioned, then he is neither a State hor 

i 

a Federal officer, but must be an independent or 
constitutional officer created by the Constitution for 

one particular purpose and for that purpose alope. 

i 

(j) The Newberry case is not in point 

i 

In considering any matter in connection with jhe 
Federal Corrupt Practices Act, it seems to be coin- 
mon practice and an almost irresistible impulse for 
one to think of the now famous case of Newberry 
v. United States, supra, as having some bearing 
upon the matter under consideration. While the 
case is not in point, it presents some very interest¬ 
ing features which may have some value in the con¬ 
sideration of the present demurrer. 

It will be recalled that the question there involved 
was as to the power of the Federal Government to 
regulate the amount to be expended by a candidate 
who was seeking nomination for United States Sen¬ 
ator in the State primaries. The former Federal 
Corrupt Practices Acts, as heretofore indicated, 
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attempted to regulate the primaries, and placed a 
limitation upon the amount which a candidate 
might expend in seeking nomination. Mr. New¬ 
berry exceeded the amount by a very considerable 
sum and was indicted, along with others. When 
his case reached the Supreme Court of the United 
States there were two questions involved, one be¬ 
ing the propriety of certain instructions to the jury 
and the other being the constitutional question. As 
to the first question, the Court was unanimous in its 
opinion that the trial judge had erred, and the case 
was reversed on at least that ground. The majority 
opinion was w T ritten by Mr. Justice McReynolds, 
in which it was also held that the Act was unconsti¬ 
tutional. All of Mr. Justice McReynolds 7 views 
were concurred in by three other justices. Mr. Jus¬ 
tice McKenna filed a short memorandum in which 
he concurred in Mr. Justice McRevnolds 7 views on 
the unconstitutionality of the Act, but reserved an 
opinion as to whether a similar statute enacted 
after the ratification of the seventeenth amendment 
would be likewise unconstitutional. Chief Justice 
White wrote a separate opinion, upholding the con¬ 
stitutionality of the Act, and Mr. Justice Pitney 
wrote an opinion to the same effect, concurred in 
by Mr. Justice Brandeis and Mr. Justice Clarke. 
The purport of the dissenting opinions by the mi¬ 
nority on the constitutional question was that Con¬ 
gress had power, under the Constitution, Article 
I, Section 8, Clause 18, to pass the law controlling 
primary elections. 
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It is sufficient to say that the case is not ^n 
authority, either for or against the instant case, as 
the situations are not at all analogous. 


PROPOSITION NO. 1 


That inasmuch as there is vested in the Federal Govern¬ 
ment (or a department or officers thereof) by the Consti¬ 
tution, an express power or powers in connection with 
the election of the President and Vice President, Con¬ 
gress has the power under the eighteenth clause 
make all laws necessary and proper for carrying into 
execution such powers. 

It is the contention of the Government that tljie 
first section of Article II of the Constitution ks 
originally adopted, and the first section thereof as 


it now stands together with the twelfth amendment, 
which superseded the original third clause of the 
first section of Article II, comprise one complete 
machine for the election of President and Vi<|e 
President of the United States. It will be noted 
that at the end of the first clause of the first sectio^i 
of Article II are the words “be elected , as follows T. 
The action of each state in appointing electors does 
not in and of itself result in the election of the 


President. It is merely the first step or unit ip 
what we have termed to be the election machin^. 
The next or second step or unit is the action of the 
electors in voting by ballot for President and Vicp 
President. Here again it can be stated with cer¬ 
tainty that the action of this particular unit does 
not in and of itself result in the election of a PresiL 
dent. It provides no function which could have 

120770—32 - 6 




78 


any effect but for the operation of the other units 
in the machine. 

The presidential electors have become a 
mere cogwheel in the machine; a mere con¬ 
trivance for giving effect to the decision of 
the people. (Bryce, American Common¬ 
wealth, Page 25.) 

The third unit is the action of the Senate and the 

i 

House of Representatives in counting the electoral 
votes. There is no reason why the same test can 

to 

not be applied to this unit that has been applied to 
the preceding two; namely, that no independent 
function that can be separated from every other 
function is accomplished by this unit of the ma¬ 
chine. It is dependent upon and bears close- and 
necessary relationship to the first two units. 

These three functions are essential in the election 
of every President and Vice President of the 
United States. There is no way that such an elec¬ 
tion can be accomplished without the coordination 
of all of them. 

In addition to these three, there is a contingent 
function which is potentially present in the election 
of every President; that is, the ultimate power re¬ 
posed in the House of Representatives to elect a 
President, and the ultimate power reposed in the 
Senate to elect a Vice President in the event of 
certain contingencies prescribed by the twelfth 
amendment. 

Now, it may be well to look at the origin of these 
various units comprising the election machinery 
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for the President and Vice President. The second 
clause of Section 1 of Article II of the Constitu¬ 
tion gives, not only by its express language, but ^lso 
by judicial interpretation, exclusive power to ithe 
various states as to the manner of appointing elec- 
tors. The Government is willing to concede this 
and is willing to accept the further interpretation 
placed upon this clause that not only may a stpte 
determine the manner of appointing electors put 
that it has entire supervision over the actual elec¬ 
tion of them. j 

The twelfth amendment winch, as we have said, 
supplanted the original third clause of the first sec¬ 
tion of the second article, and therefore should, for 
the purposes of a proper consideration of this mat¬ 
ter, be considered in consecutive order after the 
second clause, provides the entire and complete 
original authority for the function of the electors 
in voting by ballot for the President and Vice 
President. That this is a distinct Federal function 
will certainly not be disputed, and in proof of the 
fact that it was so intended by the Federal legisla- 

i 

tors wiio lived practically contemporaneously with 
the adoption of the Constitution, attention is re¬ 
spectfully called to the Act of March 26, 18Q4, 
known as Section 137 of the Revised Statutes, aid 
appearing in Title 3, U. S. C. A., Chapter 1, Section 
8, as follows: 

The electors shall vote for President arid 
Vice President, respectively, in the manner 
directed by the Constitution. 


so 


We are willing to admit that the opinion of Mr. 
Justice Gray in the Green case very strongly points 
to the conclusion that the Supreme Court has said 
that electors are not Federal officers. We contest 
most vigorously, however, any proposition which 
asserts that the Supreme Court has said any* 
where that electors are State officers. We are 
willing to concede for the purposes of this argu¬ 
ment that electors are neither State nor Federal 
officers. Our position is that they are constitutional 
officers; that they have but one function to per¬ 
form, which is a constitutional function, and that 
the manner in which that is to be performed finds 
its origin in and is prescribed by the Federal Con¬ 
stitution. 

See page 1453 of Willoughby on the Constitution 
of the United States: 

In In Re Green it was held that a State 
may punish for illegal or fraudulent voting 
for presidential electors. In the course of 
its opinion the court said: “Although the 
electors are appointed and act under and 
pursuant to the Constitution of the United 
States, they are no more officers or agents 
of the United States than are the members 
of the State legislatures when acting as 
electors of Federal Senators, or the people 
of the States when acting as electors of 
Representatives in Congress.” 

This is undoubtedly true, but, in the opin¬ 
ion of the author of the present treatise these 
electors none the less, when electing the 
President or Vice President or Senators or 


Representatives, are performing a distinc¬ 
tively Federal function, and, therefore, w^ien 
so acting, and as to such acts, are subject to 
Federal supervision and control, though, of 
course, not to dictation as to whom they shall 
elect. 

The third unit in our constitutionally con¬ 
structed machine for the election of President and 
Vice President presents a very interesting ^nd 
quite complicated picture, in view of the various 
controversies which have encircled it and the tyjpes 
of legislation which have grown out of it. There 
can be no doubt that under the twelfth amend- 

I 

ment the two houses of Congress act as tellers! of 
elections in counting the votes of the electors. A 
very pretty constitutional question arises thereby 
as to what the prerogatives of the tw T o houses of 
Congress are in performing this count. Does! it 
include the right to reject single returns of the 
electors, and does it give the power to pass upjon 

i 

multiple returns? This matter has been the sub¬ 
ject of numerous debates in Congress which reached 
a very critical climax in the Hayes-Tilden contro¬ 
versy, resulting in the Electoral Commission of 1877, 
and finally culminated in the famous Act of 1887, 
which remains on the statute books to-day, with 
certain recent but immaterial amendments. Tl}is 
Act was evidently passed by Congress pursuant to 
that portion of the twelfth amendment which states 
“and the votes shall be counted.’’ The Act is found 
in Title 3, U. S. C. A., Chapter 1, Sections 5 (a), 6, 
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7 (a), 11 (a), 11 (b), 11 (c), 17, 18, 19, and 20. 

(These citations include recent amendments not 

material to this case.) The constitutionality of the 

Act of 1887 has been very vigorously debated, not 

only in the halls of Congress, but by various and 

% 

outstanding ' authorities upon political science. 
For instance, the author of “The Electoral Sys¬ 
tem of the United States,” J. Hampton Dougherty, 
asserts that the Act is unconstitutional (Page 241 
of publication of 1906), whereas the very eminent 
authority, Professor John W. Burgess, asserts that 
if there is anything wrong with the law, besides its 
being very clumsy, it is that it is a grant by the 
Federal government to the States of more power 
than that to which they are entitled. Professor 
Burgess in the Political Science Quarterly, III, 
page 633, “The Law of the Electoral Court,” stated 
in part as follows: 

In matters like this, the concurrent judg¬ 
ment of the two Houses of the Congress is 
the surest interpretation of justice and right 
which our political system affords; and the 
claim that they have no constitutional right 
to determine the legal genuineness of any 
electoral vote sent to them under any form 
of certification by any State, on the ground 
that the Constitution vests the appointment 
of the electors whollv in the State, confounds 
the process of the appointment or election 
with that of the court, and seeks to rob the 
power of counting of its most important ele¬ 
ment, viz, the power of ascertaining what is 
to be counted. 
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Nevertheless, whatever may be the opposing views 
of these eminent writers upon the subject, or of 
our national legislators, the fact remains that under 
the Act of 1887, the Congress of the United States 
is given a very clear right to reject not only multi¬ 
ple but single returns of the electors under certain 
circumstances. Therefore, it is respectfully sub¬ 
mitted in this connection, argument to the contrary 
notwithstanding, that since 1887 Congressional 
legislation has reposed in the Federal government 
a very distinct function in connection with tlieir 
duties as tellers of the election of President and 
Vice President, and it may be added that, prioij to 
that time, from an early date in the life of this 
country, the Congress of the United States exer¬ 
cised this function more or less with an idea that 


it was inherently in it as a result of the provisions 
of the twelfth amendment. In this same connec¬ 
tion, the following quotation from “The Presidjen- 
tial Counts” is both pertinent and interesting:! 

i 

The exclusive jurisdiction of the iwo 
Houses to count tlie electoral votes bv their 
own servants and under such instructions as 
they may deem proper to give on occasions 
arising during the counting, or by previous 
concurrent orders, or by standing joint rules, 
or by the formal enactments of law, has been 
asserted from the beginning of the govern¬ 
ment; that exclusive jurisdiction has b^en 
exercised at every presidential election fi[om 
1793, when a regular procedure was first es¬ 
tablished, until and including the last coqnt 


i 
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of electoral votes in 1873. It was exercised 

bv concurrent orders of the two houses from 
•/ 

1793 to 1865, and by a standing joint rule in 
1865, 1869, and 1873. Every counting at 
these twenty-one successive presidential elec¬ 
tions has been conducted under and governed 
by the regulations thus imposed. These reg¬ 
ulations have prescribed every step in the 
procedure; have defined and regulated the 
powers of every person who has participated 
in anv ministerial service in the transaction. 
They have controlled every act of the presi¬ 
dent of the Senate in respect to the counting, 
except the single act of opening the packages 
of the electoral votes transmitted to him bv 

ft' 

the colleges, which is a special duty imposed 
on him by the Constitution. During all this 
long period the exclusive jurisdiction of the 
two Houses, exercised upon numerous suc¬ 
cessive occasions, has never, in a single in¬ 
stance, been the subject of denial, dispute, or 
question. 

The president of the Senate, although he 
has regularly, in person or by some substi¬ 
tute appointed by the Senate, performed the 
constitutional duty of opening the electoral 
votes, has never, on any occasion, or in any 
single instance, attempted to go a step be- 
vond that narrow and limited function 
* * *. The two Houses have also asserted 
the right to prescribe a permanent method 
of counting the electoral votes. 

The fourth possible unit which we have stated, 
in our opinion, completes the election machine for 
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President, and which is readily conceded td be 
highly contingent, are the functions of the House 
and Senate, respectively, as granted to them bv the 
twelfth amendment, of actually electing the Presi¬ 
dent and Vice President of the United States. 
The House of Representatives elected Jeffersoh as 
President in 1800; elected Monroe as Presideijt in 
1824; and undertook the election of Hayes in 11876. 
While it is of course admitted that in the history 
of our country the performance of this duty!has 
devolved in only several instances upon the Con¬ 
gress, it must be accepted as true that, when! the 
election machinery of the President and Vice Pres¬ 
ident begins to operate on the Tuesday after! the 
first Monday in every fourth year by the election 
or appointment of electors in the various st4tes, 
no one can predict with any degree of certainty 
that the election of the Chief Executive will j not 
be thrown into the House of Representatives. | So 
that potentially, in every election, at the oulset, 
there must be taken into consideration as a fourth 
unit the contingent, yet ultimate right of Congress 
under certain circumstances to elect the President 
and Vice President. It should be anticipated that 
the appellees will probably reply to this argument 
that, while the House of Representatives may Ulti¬ 
mately elect the President, it votes by States hnd 
not per capita. It is respectfully submitted that 
this is no answer to our contention, for the Supreme 
Court of the United States, in the very cas^ of 
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McPherson v. Blacker which is relied on so vigor¬ 
ously by the defendants, has said that when the 
House of Representatives chooses the President 
“the State acts as a unit and its vote is given as a 
unit, but that vote is arrived at through the votes 
of its representatives in Congress, elected by dis¬ 
tricts/’ It is our belief that no Senator and no 
Representative can perform in the halls of Con¬ 
gress any function except as a Federal officer. 
This seems to be a proposition so simple and so 
elementary that the citation of authority would 
constitute a waste of time. 

Therefore, to summarize the foregoing, it would 
appear unanswerable that, viewing an election of 
the President in the perspective, there are four 
divisions or units; that the first may be controlled 
by the States; that the second gets its life entirely 
from the Constitution; and that the third and fourth 
are distinct functions of the Federal Government 
itself. Upon our view of this proposition, this ma¬ 
chinery is not divisible or subject to separation; 
and because the Federal Government has certain 
express powers in the election of a President and 
a Vice President, in the instances and manner 
stated, it has a right to enact such legislation in 
relation to the entire election machine as shall be 
necessary and proper for carrying these powers 
into execution. 

The best analogy in the reported cases to the 
proposition herein asserted is to be found in the 
power of the Federal Government, by reason of its 
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exclusive supervision over interstate commerce^ to 
regulate intrastate commerce when it is so closely 
related to the former that the government of the 
one involves the control of the other. This rule ^vill 
be found in the case of Houston, etc., Texas Ry. v. 
United States, 234 U. S. 342, in which the Inter¬ 
state Commerce Commission was upheld in pre¬ 
venting an unjust discrimination in the intrastate 
rates of a common carrier. 

The Court, in the course of its opinion, said: j 

Wherever the interstate and intrastate 
transactions of carriers are so related tlhat 
the government of the one involves the con¬ 
trol of the other, it is Congress, and not the 
State, that is entitled to prescribe the final 
and dominant rule, for otherwise Congress 
would be denied the exercise of its constitu- 

i 

tional authority, and the State, and not!the 
Nation, would be supreme within the na¬ 
tional field. ! 

I 

And further on: j 

While these decisions sustaining the fed¬ 
eral power relate to measures adopted in the 
interest of the safety of persons and prop¬ 
erty, they illustrate the principle that Con¬ 
gress in the exercise of its paramount pdwer 
may prevent the common instrumentalities 
of interstate and intrastate commercial in¬ 
tercourse from being used in their intrastate 
operations to the injury of interstate Com¬ 
merce. This is not to say that Conglress 
possesses the authority to regulate the in¬ 
ternal commerce of a State, as such, but that 

7 i 
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it does possess the power to foster and pro¬ 
tect interstate commerce, and to take all 
measures necessary or appropriate to that 
end, although intrastate transactions of in¬ 
terstate carriers may thereby be controlled. 

The conclusion, which the Government draws 
from the above-cited case, and which provides the 
principle which it believes to be applicable to the 
ease at bar, is that, where the Federal Government 
has a distinct and express function to perform in, 
and as part of. a whole transaction, it has a right, 
in the protection of its national power, to legislate 
over the whole, consistent, of course, with the type 
of its own function in the matter. 

Congress is vested with a wide range of discretion 
as to the means by which the powers granted are to 
be carried into execution. Fairbank v. United 
States, 181 U. S. 283; and as was said in Ex Parte 
Curtis, supra, “Within the legitimate scope of this 
grant (clause 18), Congress is permitted to deter¬ 
mine for itself what is necessary and what is 
proper.” Publicity of presidential campaign 
funds is necessary in connection with Congress’ 
possible power to elect the President and Vice 
President; and it is proper because this type of su¬ 
pervision is consistent with the kind of powers that 
are vested in the Federal Government over presi¬ 
dential elections by the Constitution. 

It is important in considering this matter that 
the true and full extent of the legislation as to pres¬ 
idential electors be kept fully in mind. Counsel 
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for the appellees have said in their demurrer tfiat 
there is no power in the government to regulate sfich 

i 

campaign contributions and expenditures. T]iis 
Act does not regulate these things. In so far as the 
electors or their election is concerned, it makes |no 
regulation whatsoever. The Act simply exercises 
a sort of supervision over the matter by merely Re¬ 
quiring political committees to give publicity to Rhe 
receipts and disbursements. No matter how griev¬ 
ous may be the real significance of a contribution 
or of an expenditure, the Act in no way punishes 
the donor, the recipient, or the electors themselves. 
The manner of supervision exercised through t|iis 
Act is only, as said above, consistent with the man¬ 
ner of supervision that the Federal government 
exercises over the election of its President and Vice 
President. The Act does not attempt to control the 
election or the election machinery. It does not say 
that the ballot box shall be handled in a certain 
manner, nor does it say that the voters shall h^ve 
certain qualifications. It in no way invades the 
rights of the States in the exercise of their preroga¬ 
tives over the appointment of presidential electojrs. 

For the purposes of this particular case, !in 
order to avoid any conflict between the States afld 
the Federal Government upon the point, the Gdv- 
ernment is willing to concede that the line of de- 
marcation between constitutional and unconstitu¬ 
tional legislation upon the subject may run between 
the publicity requirement of the present Act and a 
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requirement which might oblige the presidential 
electors or candidates to file reports, and which 
might limit them in amount of money that could 
be expended in their campaigns. It may be un¬ 
necessary for the undersigned to take the responsi¬ 
bility of drawing a dividing line at this time, but 
it is done because the Government believes fervently 
that at least the provisions of this Federal Corrupt 
Practices Act, in so far as thev have relation to 
presidential and vice-presidential electors, are 
constitutional. 

As stated above, when one is fully cognizant of 
the extent and purpose of this Act, it can readily 
be seen that there is no conflict with the States. It 
is possible that if the States wish to exercise this 
type of supervision over presidential elections, they 
would have a concurrent right with the Federal 
Government to do so, although this is very doubtful 
in view of the fact that the definition of a political 
committee includes one that is campaigning in two 
or more States. See 9 Ruling Case Law, page 986: 

In fact, Congress has not undertaken to 
regulate the conduct of elections of presi¬ 
dential electors, and their protection has 
been left to the States, which have, if not 
exclusive, at least concurrent, jurisdiction in 
the matter. 

It certainly must be conceded that the Federal 
Government's prerogatives under the twelfth 
amendment, whatever they may be, are exclusive. 



In concluding its argument upon Proposition No. 
1, the appellant takes the liberty of reiterating jits 
contention, as follows: Express powers are vestec| in 
the Federal Government in connection with ):he 
election of the president and vice president. In 
carrying these express powers into execution, Con¬ 
gress has the power under the “omnibus” clause 
of the Constitution to make all necessary and 
proper laws. It has exercised this latter poweij in 
enacting the Federal Corrupt Practices Act. The 
provision of law in question is not directed solely 
at a committee that campaigns for electors before 
they are appointed or elected as such; but is directed 
at the constitutionally constructed machine for Jthe 
election of president and vice president, as a wh^le. 

D3 

PROPOSITION NO. 2 

That Congress has the power to pass the act under Con¬ 
sideration without placing its finger upon any particu¬ 
larly specified power in the Federal Government. 


It is generally believed that, in order to invoke 
the use of the eighteenth clause of Section 8; of 
Article I, there must be some express power filom 
which, by virtue of Clause 18, an incidental po\Ver 
may be implied. This is probably due to the &ct 
that in most instances of cases in the Supreme 
Court of the United States involving the so-called 
“elastic” clause, it happens that there was sdme 
one or more pertinent express power from wlpch, 
by implication, a necessary and proper power could 
be derived. No attempt will be made to say that 
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these are coincidences, for, of course, they are not, 
but it is interesting to note that when the oppor¬ 
tunity presented itself, the Supreme Court, without 
hesitation or dissent, applied the implied power 
clause in a case where it could not put its judicial 
finger upon any relevant express power. Such is 
the case of United States v. Gettysburg Electric 
Railway, 160 IT. S. 668, in which the question in¬ 
volved was whether an Act of Congress appropriat¬ 
ing money for surveying the Gettysburg battlefield, 
purchasing the land by private sale or by condem¬ 
nation, and thereafter reconstructing the battle¬ 
field, was constitutional or not. 

The Supreme Court of the United States, in sus¬ 
taining the Act as constitutional and in holding that 
the use intended is of that public nature which 
comes within the constitutional power of Congress 
to provide for by the condemnation of land, stated 
in part as follows: 

Any act of Congress which plainly and di¬ 
rectly tends to enhance the respect and love 
of the citizen for the institutions of his coun¬ 
try and to quicken and strengthen his 
motives to defend them, and which is ger¬ 
mane to and intimately connected with and 
appropriate to the exercise of some one or 
all of the powers granted by Congress must 
be valid. This proposed use comes within 
such description. The provision comes 
within the rule laid down by Chief Justice 
Marshall, in McCulloch v. Maryland, 4 
Wheat. 316, 421, in these words: “Let the 
end be legitimate, let it be within the scope 



of tlie Constitution, and all means which ajre 
appropriate, which are plainly adequate to 
that end, which are not prohibited but con¬ 
sist with the letter and spirit of the Consti¬ 
tution, are constitutional. ” * * * 

No narrow view of the character of this 
proposed use should be taken. Its natiopal 
character and importance, we think, are 
plain. The power to condemn for this pur¬ 
pose need not be plainly and unmistakably 
deduced from any one of the particularly 
specified powers. Any number of those 
powers may be grouped together, and an 
inference from them all may be drawn that 
the power claimed has been conferred. 

This case plainly stands for the proposition thjat 
an inference may be drawn, by virtue of the pow^r 
under Clause 18, from the combined powers under 
the Constitution, without regard to the express pro¬ 
visions of any one of them, if the power sought j;o 
be implied has national character and importance. 

With the foregoing in mind, it is now proper to 
view the pertinent provisions of the Federal Cor¬ 
rupt Practices Act in the light of the Constitution, 
and of their relation to matters of national charac- 

i 

ter and significance. In the discussion of this 

i 

point, it is the Government’s contention that a 
right in the Federal Government merely to require 
publicity of receipts and disbursements on the part 
of political committees accepting contributions dr 
making expenditures for the purpose of influenc¬ 
ing or attempting to influence the election of presi¬ 
dential and vice-presidential electors in two or more 
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states may be very readily and properly inferred 
from a view of the Constitution as a whole. 

It is to be borne in mind that in the Gettysburg 
case there was no express power vested by the Con¬ 
stitution in the Congress or other branches of the 
Federal Government to acquire property for na¬ 
tional memorial purposes, nor any relevant express 
power from which the court might imply the fur¬ 
ther power. As a matter of fact, there is no express 
power of eminent domain under the Constitution; 
even it is a power inferred from another power. In 
sustaining the constitutionality of the act in that 
case, the Supreme Court first examined the nature 
and purpose of the legislation, and finding it to be 
of a national character and germane to the Consti¬ 
tution, drew by inference from the grouped powers 
under the Constitution a right in Congress to legis¬ 
late as it did. 

The Act which these appellees have challenged 
as being unconstitutional, when paraphrased, 
merely requires publicity of money received and 
spent by political committees compaigning in two 
or more States for the President and Vice Presi¬ 
dent. What is to be gained by such publicity ? A 
Congressional committee reporting on a bill quite 
similar to the present Federal Corrupt Practices 
Act, explained it in the following language : 

Purity in politics is desired by both par¬ 
ties. An election is a public affair, and par¬ 
ticipation therein is a public duty. Pub¬ 
licity throughout the year of contributions 



received by political organizations, particu¬ 
larly large sums, will go a great way in pre¬ 
venting corrupt practices in elections. The 
purchase of power and influence either by a 
candidate, by means of large expenditures, 
or by individuals or interests, by means of 
great contributions, reflects both upon qur 
Government and on those from whom the 
power is derived. Not only should there be 
a limitation of expenditures, but there 
should also be prompt and proper publicity 
of contributions and expenditures. Recently 
in Washington we have read in the news¬ 
papers of large contributions given by cer¬ 
tain wealthy men to both political partijes, 
no report being made and filed containing 
such receipts. The evil does not lie so much 
in the contribution as in its purpose. If 
proper publicity is given, the contributor 
will hesitate to carry water on both shoulders 
by giving to both parties. Such a donor Ex¬ 
pects some return, a favor for his contribu¬ 
tion. This bill, requiring publicity through¬ 
out the entire year, will go far to cure ttyis 
evil. (Italics supplied.) 

Therefore, the questioned provision is designed 
to prevent the corruption of the election of tjie 
President of the United States; it is designed ^o 
guard against one of the “two great natural and 
historical enemies of all republics, open violence, 
and insidious corruption.” (Quotation from Ex 
parte Yarbrough, supra.) Does this want for na¬ 
tional character, significance, and importance ? 
Certainly, the purity of the only branch of the Fed- 
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eral Government that is singly manned and there¬ 
fore has no cheek within itself upon itself is a matter 
of national concern. No one man has complete con¬ 
trol of either the judicial or legislative branch of the 
government; yet the government is zealous to guard 
these divisions from corruption. Can it be success¬ 
ful^ argued that the framers of our Constitution 
intended to deprive the national government of sim¬ 
ilar supervision over the election of a Chief Ex¬ 
ecutive, should it ever become necessary to exer¬ 
cise it? We sav that it can not be. The central 

*/ 

government has been very modest in the nature and 
manner of its supervision. If it can be termed 
“control,” it is the remotest control possible. It 
does not affect the states, the people, or the elec¬ 
tors themselves, be the latter State officers or not. 
It merely requires a two-state committee to make 
reports. It would be impossible for this to conflict 
with any one state. 

Opportunity should be taken at this point to in¬ 
form the Court that no attempt will be made herein 
to argue that, because the definition of a political 
committee contains the words “in two or more 
States,” power so to legislate could be derived from 
the “commerce clause” of the Constitution. We 
see no relationship between politics and commerce. 
We do urge, however, that the above quoted ex¬ 
pression does have a significance. It makes the 
legislation consistent with the kind of supervision 
sought to be asserted by the Federal Government; 



that is, it contradicts any idea of the invasion of the 
rights of the State, and carries out the thought t)iat 
the ultimate objective is of a national nature and 
not one that concerns any State or group of Stages. 

Amongst the grouped powers of the Constitution 
is the power in the Federal Government to have an 
executive; the power, as Hamilton said in The Fed¬ 
eralist, No. 59, “that every government ought; to 
contain in itself the means of its own preservation.” 
This power has a great importance nationally, and 
certainly it belongs to the government by virtue of 
the so-called “elastic clause”. As was said by ifr. 
Justice Pitney in commenting upon this clause in 
his dissenting opinion in the Newberry case, supjra: 

This is the power preservative of all 
others, and essential for adding vitality! to 
the framework of the Government. Amqng 
the primary powers to be carried into effect 
is the power to legislate through a Congress 
consisting of a Senate and House of Repre¬ 
sentatives chosen by the people—in shdrt, 
the power to maintain a lawmaking bc|dy 
representative in its character. 

Another one of the grouped powers is the func¬ 
tion or functions of the Government in the election 
of the President, as discussed in detail under jlie 
first proposition of this argument. Those func¬ 
tions should be placed in the same picture with the 
other features discussed under this second poijnt, 
before they are all viewed through the clause in 
question. 
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At the risk of being accused of repetition, it is 
well to consider again the language of Clause 18 in 
its application to the instant situation. Congress 
has power to make all laws which are necessary and 
proper for carrying into execution all powers 
vested by the Constitution in the government. 

Every right in connection with the election of the 
President and Vice President is created by the 
Constitution. In the first place, while the mode 
and manner of “appointing” the electors have been 
granted expressly to the States, this grant has come 
from the Constitution. See State v. Bowen 9 
(1876), 8 S.i C. 400. This was an action in the 
State court in the nature of quo warranto by the 
State on the relation of certain Tilden electors 
against the Hayes electors, the former contending 
that they had been elected, although the certificates 
of election was given to the Hayes electors. 

The Court held that the suit should have been 
brought in the name of the United States on the 
relation of the Tilden electors, because of the rule 
of law governing quo warranto proceedings that 
only the sovereign from whom the office of fran¬ 
chise originated can maintain the remedy or au¬ 
thorize it. 

This decision is based upon the following rea¬ 
soning appearing on Pages 405, 406, and 407 of 
the opinion : 

It is indisputable that the right so claimed 
to be exercised by participating in this elec¬ 
toral action of the Electoral College has its 



origin and sanction in the Constitution and 
laws of the United States. 

The view just presented assumes that the 
collective body of electors, called the College 
of Electors, is, as distinguished from thei in¬ 
dividual electors, clothed with the elective 
franchise conferred by the Constitution and 
laws of the United States in relation to the 
choice of a President and Vice President. 
This view would exclude the idea that the 
true effect of the Constitution of the United 
States was to confer that franchise on the 
States as such, to be exercised according to 
their discretion. 

The difference between the two theories of 
the disposition of the elective franchise, just 
noticed, would lead to opposite conclusions 
bearing directly on this case. 

If the Constitution of the United States 
vests the franchise wholly in the StateJ so 
that the discretion involved in the selection 
of persons to fill the offices of President and 
Vice President might be exercised by |the 
State acting through her ordinary political 
agencies, then the State would have to be re¬ 
garded as the true elector, having as many 
voters as the number of electors she is en¬ 
titled to appoint, and it w r ould be competent 
for her to appoint electors whose only legal 
duty would be to express, in form, the choice 
already fully determined by the authority of 
the State. In this case the electors of Presi¬ 
dent and Vice President would fall in ^;he 
condition of mere agents of the States to 
carry out matters resting wholly in its iis- 
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cretion. In this case, no reason appears 
why such agents might not be displaced at 
will by the State either through political or 
judicial agencies. If, on the other hand, the 
Electoral College is the true depository of 
the elective functions, then the discretion to 
be used in the selection of persons to fill the 
offices of President and Vice President rests 
with persons composing legally such Elec¬ 
toral College. 

In this case the State has mere authority 
to appoint, and, at most, may confer the title 
to hold the franchise but not control its 
exercise. 

I regard the latter view as the one en¬ 
titled to be received. The idea that is em¬ 
bodied throughout the legislation by Con¬ 
gress is consistent w T ith itself from the earli¬ 
est to the latest Acts, and is entitled to the 
authority of a contemporaneous exposition of 
the Constitution in its original provision in 
Article II. This idea is fairly embodied in 
the twelfth amendment and must prevail. 
According to this idea, the College of Electors 
is the proper depository of the electoral func¬ 
tion. 'Only those who participate in its ac¬ 
tion are entitled to a voice in the election of 
President and Vice President. The rule of 
its procedure is placed beyond the control of 
the State and emanates from the Constitu¬ 
tion and Congress of the United States. 

The right of each elector assembled to ex¬ 
ercise his individual choice is clearly indi¬ 
cated bv the words “vote bv ballot.” Such 
is the ordinary sense of these terms w’hen 
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applied to tlie more numerous class of elec¬ 
tors who participate in the general elections, 
and no reason appears for giving them any 
other interpretation in the present connec¬ 
tion. These reasons appear to be sufficient 
to support the conclusions stated, while tjhat 
conclusion is consistent with the actual prac¬ 
tice since the Constitution went into opera¬ 
tion. | 

Does the fact that the title of the indifid- 
ual electors to claim this right is matujred 
under the provisions of the Constitutions 
and laws of the State alone, through the $cts 
of public authority, performed by the State 
officers and agencies, tend to place the State 
in such a relation to the functions performed 
that the State may exercise the rights proper 
to the sovereign who created such functions ? 

Clearly it does not. 

* 

The sovereign who creates an office! or 
franchise often places in the hands of a Sub¬ 
ject the right to till such office or confer sbch 
franchise by election or appointment, yet 
that fact has never obviated the necessity 
of proceeding in the name of the sovereign 
who created and may resume such offic^ or 
franchise where the title of a subject tb it 
was to be asserted. | 

When the question arises between the su¬ 
preme sovereignty and a subordinate sover¬ 
eign it should receive the same solution. 

In the present case the United States has 
created, the function, hut authorized the 
State to exercise the pmver of appointment 
to fill it . (Italics supplied.) 
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Secondly, the entire conduct of the electors is 

%J 7 

prescribed in the Constitution, or in the laws en¬ 
acted by Congress pursuant thereto. In the third 
place, they have but a single function to perform, 
and that is regulated by the Constitution. Fourth, 
they vote for the President and Vice President, 
whose offices were created by the Constitution, and 
who are themselves Federal officers. All these mat¬ 
ters bear such a close relationship to the United 
States Government in its national scope, functions, 
and existence, that it certainly must follow, by vir¬ 
tue of the liberal view of the Supreme Court as 
expressed in the Gettysburg case, supra, that Con¬ 
gress had ample power, under the eighteenth clause, 
to protect in a very mild fashion, from corruption, 
highly important constitutional functions and 
agencies, by passing the statute in question, as being 
necessary and proper for carrying into execution 
the combined powers vested in the Government of 
the United States. 

Inasmuch as the political committee is campaign¬ 
ing for the election of the President, there can be 
no doubt that the power of Congress over presi¬ 
dential elections, contended for in the two fore¬ 
going propositions, extends to it. (No one would 
dispute Congress’s power over a political commit¬ 
tee campaigning for candidates —the theory being 
that the power over the election of candidates ex¬ 
tends to the various activities in relation to it.) 
As a matter of fact, because the presidential and 
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vice-presidential electors are mere figureheads, |he 
only practical way to procure publicity of funds 
used in connection with their election is to require 
the campaigning committee to furnish it. It is 
not likely that the electors could supply the neces¬ 
sary information themselves—in at least six States, 
so we are informed, the electors’ names do not even 
appear upon the ballots. 

E 

PRACTICAL CONSIDERATIONS 

While it is readily conceded that practical con¬ 
siderations would have no place in an argumfent 
that might be made to circumvent an admittedly 

i 

unconstitutional statute, it is respectfully submit¬ 
ted that where the question before the Court is a 
novel one and a meritorious argument can be m^de 
in favor of constitutionality, practical phases of the 
matter are entitled to a place therein. Change^ in 
the political life of the nation and changes in the 
functioning of the electoral colleges should not be 
overlooked. | 

It may be argued that the electors still meetj in 
their respective States and ballot for the President 
and Vice President, and then transmit their vqtes 
to the president of the Senate, and so on; but w^Lat 
a disappointment it would be to Alexander Hamil¬ 
ton, James Madison, and their associates, to see 
how the electoral colleges have degenerated fi]om 
individuals with judgment of their own to mjere 
puppets. As was said by Haynes on “ Elections 
of Senators” (1906), page 132: 


I 

i 
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The election of President offers an illus¬ 
tration of the filching of actual power away 
from the electors in whom it is vested by law. 
When James Russell Lowell, a Republican 
elector for Massachusetts in 1876, was urged 
to exefcise his independence and vote for 
Tilden, he declined, saying that “whatever 
the first intent of the Constitution was, usage 
has made the presidential electors strictly 
the instruments of the party which chose 
them.” The Constitution remains un¬ 
changed, yet presidential electors recognize 
that they have been stripped of all discre¬ 
tion. 

This change has been due principally to the fail¬ 
ure of Hamilton and the others to foresee the rise 
of political parties. It can safely be said that the 
political parties are almost wholly responsible for 
it. As early as 1796, it appeared that the planned 
functioning of the electors was not going to be con¬ 
sistent with the growing parties, and that it would 
be a case of the “survival of the fittest.” In that 
year the Federalist, John Adams, was elected 
President, and the Democratic-Republican Jeffer¬ 
son was elected Vice President. This, of course, 
was not objectionable from the viewpoint of the 
framers of the Constitution, but it certainly was 
not what the politicians would want. The politi¬ 
cal parties prevailed, and since the year 1872,* no 
presidential elector has exercised his individual 
judgment. It happened in that year only because 
the presidential nominee, Greely, died between No- 
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vember and January, and the electors, committed 
to him, scattered their votes. 

The question might be asked as to why the chajnge 
in actually electing the President has any place in 
this argument. The answer is this: Our fore¬ 
fathers felt that their plan was designed to guard 
against corruption and influence. The following 
paragraph from Hamilton’s Essay No. 68 in The 
Federalist discloses such feeling: 1 

Nothing was more to be desired than that 
every practicable obstacle should be opposed 
to cabal, intrigue, and corruption. Tljese 
most deadly adversaries of republican gov¬ 
ernment might naturally have been expected 
to make their approaches from more t}ian 
one quarter, but chiefly from the desire in 
foreign powers to gain an improper ascend¬ 
ant in our councils. How could they beljter 
gratify this than by raising a creature of 
their own to the chief magistracy of [the 
Union? But the convention have guarded 
against all danger of this sort with the mjost 
provident and judicious attention. They 
have not made the appointment of the Presi¬ 
dent to depend on any pre-existing bodies of 
men, who might be tampered with before¬ 
hand to prostitute their votes; but they h^ve 
referred it in the first instance to an imijne- 
diate act of the people of America, to be 
exerted in the choice of persons for the tem¬ 
porary and sole purpose of making the Ap¬ 
pointment. And they have excluded from 
eligibilitv to this trust all those who from 
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situation might be suspected of too great de¬ 
votion to the President in office. No senator, 
representative, or other person holding a 
place of trust or profit under the United 
States, can be of the numbers of the electors. 
Thus, without corrupting the body of the 
people, the immediate agents in the election 
will at least enter upon the task free from 
any sinister bias. Their transient existence, 
and their detached situation, already taken 
notice of, afford a satisfactory prospect of 
their continuing so to the conclusion of it. 
The business of corruption, when it is to em¬ 
brace so considerable a number of men, re¬ 
quires time as well as means. Nor would it 
be found easy suddenly to embark them, dis¬ 
persed as they would be over thirteen States, 
in any combinations founded upon motives 
which, though they could not properly be 
denominated corrupt, might yet be of a na¬ 
ture to mislead them from their dutv. 

•/ 

Now, with the campaigning for President being 
centered on 1 several candidates, and being con¬ 
ducted in every State in the Union through State 
committees guided and directed, in turn, by na¬ 
tional committees having their headquarters in 
some one state, the very corruption and influence 
which was thought avoided is present in abundance. 
The election of President has ceased to be a per¬ 
sonal concern of the States, and has become a 
purely national problem, both in the campaigning 
and in the. election. Merely because the framers 
of the Constitution did not anticipate this evil of 
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corruption does not prevent the Federal Govern¬ 
ment from protecting against it, when it is found to 
exist, unless the Government is prevented from do¬ 
ing so by the terms of the Constitution. There is no 
express provision against it, and, as contended here¬ 
inbefore, the eighteenth clause grants the pqwer. 

Another practical consideration is the fact I that 
money is very necessary for campaign purposes, in 
view of the expansion of our country, and for njiany 
other reasons. With such large campaign exp^ndi- 

i 

tures has come the enactment of corrupt-practices 
legislation requiring publicity. This has been 
within the past thirty-five or forty years. As has 
been pointed out many times in this brief, the 
objective of such legislation on behalf of Congress, 
in so far as presidential electors are concerned, has 
been publicity of contributions and disbursements. 
No one State or group of States could accomplish, 
or hope to accomplish, this with any degree of Uni¬ 
formity—the very thing that can be attained ijy a 
Federal statute. One State might enact the neces¬ 
sary laws, while another might do nothing, and still 
a third might do so very inadequately. As the 
President is an officer of the Nation and not the 
representative of any one State, it could not be ex¬ 
pected that a State would have the same desire to 
prevent corruption in his election that it would 
have in the election of those individuals who Rep¬ 
resent it alone in the Federal Government. 

i 

Another consideration should not be overlooked. 
If the Federal Corrupt Practices Act is held to be 
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unconstitutional, in the part now being attacked, 
then it can be said without fear of contradiction 
that it is utterly impossible for the Federal Gov¬ 
ernment to prevent corruption in connection with 
the election of the President of the United States. 
Surely, a constitutional amendment is not the only 
way of accomplishing this. 

The Constitution is so designed that by reason 
of its provisions, and particularly the eighteenth 
clause, it can be adapted to changing conditions. 
This was so stated in McCulloch v. Maryland, 
supra, in the following manner: 

To have prescribed the means by which 
government should, in all future time, exe¬ 
cute its powers, would have been to change, 
entirely, the character of the instrument and 
give it the properties of a legal code. It 
would have been an unwise attempt to pro¬ 
vide, by immutable rules, for exigencies 
which, if foreseen at all, must have been seen 
dimly, and which can be best provided for 
as they occur. To have declared that the 
best means shall not be used, but those alone 
without which the power given would be 
nugatory, would have been to deprive the 
legislature of the capacity to avail itself of 
experience, to exercise its reason, and to ac¬ 
commodate its legislation to circumstance. 
If we apply this principle of construction to 
any of the powers of the government, we 
shall find it so pernicious in its operation 
that we shall be compelled to discard it (pp. 
415-416). 
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It was also stated by the Supreme Court in Mar¬ 
tin v. Hunter's Lessee, 1 Wheaton, page 304, as 
follows: | 

The Constitution unavoidably deals in 
general language. It did not suit the pur¬ 
poses of the people, in framing this gijeat 
charter of our liberties, to provide for jmi- 
nute specifications of its powers, or to de¬ 
clare the means by which those powers shquld 
be carried into execution. It was foreseen 
that this would be a perilous and difficult, if 
not an impracticable, task. The instrument 
was not intended to provide merely for the- 
exigencies of a few years, but was to endure 
through a long lapse of ages, the events of 
which were locked up in the inscrutable pur¬ 
poses of Providence. It could not be fore¬ 
seen what new changes and modification^ of 
power might be indispensable to effectuate 
the general objects of the charter; and re¬ 
strictions and specifications, which, at the 
present, might seem salutary, might, in the 
end, prove the overthrow of the system itself. 
Hence its powers are expressed in general 
terms, leaving to the legislature, from time 
to time, to adopt its own means to effectuate 
legitimate objects, and to mould and model 
the exercise of its powers, as its own wisdpm, 
and the public interests, should require.! 

And it was announced again in the following apt 
language in South Carolina v. United States, 199 
U. S. 437: | 

Two propositions in our constitutional 
jurisprudence are no longer debatable. One 
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is that the National Government is one of 
enumerated powers, and the other that a 
power enumerated and delegated by the Con¬ 
stitution to Congress is comprehensive and 
complete, without other limitations than 
those found in the Constitution itself. 

The Constitution is a written instrument. 
As such its meaning does not alter. That 
which it meant when adopted it means now. 
Being a grant of powers to a government its 
language is general, and as changes come in 
social and political life it embraces in its 
grasp all new conditions which are within 
the scope of the powers in terms conferred. 
In other words, while the powers granted do 
not change, they apply from generation to 
generation to all things to which they are in 
their nature applicable. This in no manner 
abridges the fact of its changeless nature and 
meaning. Those things which are within its 
grants of power, as those grants were under¬ 
stood when made, are still within them, and 
those things not within them remain still 
excluded. 

F 

RIGHTS OF PEOPLE AND STATES VERSUS THE CENTRAL¬ 
IZED NATIONAL GOVERNMENT 

The appellees contend that the statute violates the 
IXth and Xth Amendments. Our brief reply to 
this is that this Act was passed by Congress by vir¬ 
tue of the power reposed in the Federal Govern¬ 
ment by Constitution, Art. I, Sec. 8, Cl. 18; and that 
implied powers given to the Government by that 
clause do not conflict with these Amendments. 
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Among the enumerated powers, we do not 
find that of establishing a bank or creating a 
corporation. But there is no phrase in j:he 
instrument which, like the articles of cOn- 

7 i 

federation, excludes incidental or implied 
powers; and which requires that everything 
granted shall be expressly and minutely de¬ 
scribed. Even the 10th Amendment, wl^ich 
was framed for the purpose of quieting the 
excessive jealousies which had been excised, 
omits the word 44 expressly” and declares 
only that the powers 4 4 not delegated to the 
United States, nor prohibited to the Stages, 
are reserved to the States or to the people”; 
thus leaving the question, whether the par¬ 
ticular power which may become the subject 
of contest has been delegated to the one gov¬ 
ernment, or prohibited to the other, to de¬ 
pend on a fair construction of the whole 
instrument. (P. 406, McCulloch v. Mary¬ 
land, supra.) 

g 

CONSTRUCTION OF CONSTITUTION AND STATUTE j 

The Supreme Court of the United States has 
quite frequently handed down various rules con¬ 
cerning the construction of the Constitution £nd 
statute, in their relation to one another. One hule 
is that the Constitution is not to be interpreted 

i 

with the strictness of a code of laws or of a private 
contract. Fairbank v. United States, 181 U. S. 
287; Legal Tender Cases, 12 Wall, 457; Legal 
Tender Case, 110 U. S. 421. In the Fairbank case, 
the Court said: 
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We proceed upon the rule often expressed 
in this court that an act of Congress is to be 
accepted as constitutional unless on exami¬ 
nation it clearly appears to be in conflict with 
provisions of the Federal Constitution. 

In the light of this rule the inquiry natu¬ 
rally is upon what principles and in what 
spirit should the provisions of the Federal 
Constitution be construed? There are in 
that instrument grants of power, prohibi¬ 
tions, and a general reservation of ungranted 
powers. That in the grant of powers there 
was no purpose to bind governmental action 
by the restrictive force of a code of criminal 
procedure has been again and again asserted. 
The words expressing the various grants in 
the Constitution are words of general im¬ 
port, and they are to be construed as such, 
and as granting to the full extent the powers 
named. Further, by the last clause of sec. 
8, art. 1, Congress is authorized “to make all 
laws which shall be necessary and proper for 
carrying into execution the foregoing pow¬ 
ers, and all other powers vested by this Con¬ 
stitution in the Government of the United 
States, or in any department or officer 
thereof.” This construed on the same prin¬ 
ciples vests in Congress a wide range of dis¬ 
cretion as to the means by which the powers 
granted are to be carried into execution. 

A second rule is mentioned by Mr. Justice 
Holmes in United States v. Jin Fney Moy, 241U. S. 
394: 

A statute must be construed, if fairly pos¬ 
sible, so as to avoid not only the conclusion 
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that it is unconstitutional, but also grave 
doubts on that score. 

Another rule is the so-called presumption of Con¬ 
stitutionality : 

The constitutionality of an act of Congress 
is a matter always requiring the most care¬ 
ful consideration. The presumptions arC in 
favor of constitutionality, and before a court 
is justified in holding that the legislative 
power has been exercised beyond the liihits 
granted, or in conflict with restrictions im¬ 
posed by the fundamental law, the excess or 
conflict should be clear. (Fairbank v. 
United States, supra.) 

To the same effect, see United States v. Gettys¬ 
burg Electric Railway, supra: 

In examining an act of Congress it has 
been frequently said that every intendnient 
is in favor of its constitutionality. Suchj act 
is presumed to be valid unless its invalidity 
is plain and apparent; no presumption of in¬ 
validity can be indulged in; it must be shown 
clearly and unmistakably. This rule |has 
been stated and followed by this court ftom 
the foundation of the Government. 

Anticipating a probable argument on the paijt of 
the appellees in this connection, the Government 
respectfully submits that the views of some mem¬ 
bers of Congress, expressed at the time of their Con¬ 
sideration of the legislation now under discussion, 
upon the constitutionality or unconstitutionally of 
this statute, have no proper place in a determina¬ 
tion of this matter, and can not affect, one way or 
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another, the presumption just referred to. The 
bill was passed by Congress, was subsequently 
signed by the President, and became a law; and it 
is therefore entitled to the benefit of the presump¬ 
tion of constitutionality. 

There is quite a difference between an examina¬ 
tion of the hearings and reports of Congress in en¬ 
deavoring to ascertain its intent in passing certain 
legislation, which is entirely proper, and a consid¬ 
eration of the members’ views upon constitutional¬ 
ity, which, we submit, is improper under any cir¬ 
cumstances. 

CONCLUSION 

For the reasons hereinbefore given, it is respect¬ 
fully submitted that the indictment herein is not 
bad in form or substance; that the Federal Corrupt 
Practices Act, in so far as it relates to Presidential 
and Vice-Presidential electors, is constitutional 
and valid; that the lower court erred in sustaining 
the appellees’ demurrer to the said indictment; and 
that the judgment of the Supreme Court of the Dis¬ 
trict of Columbia sustaining the demurrer, dismiss¬ 
ing the indictment, and discharging the appellees 
without day, should be reversed, and this cause re¬ 
manded for proceedings consistent with the opin¬ 
ion of this Honorable Court. 

Respectfully submitted. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1932 j 

No. 5653, Special Calendar j 

United States of America, Appellant 

i 

v. 

Ada L. Burroughs and James Cannon, Jr., Appellees 

— 

BRIEF ON BEHALF OF APPELLEES 

— 

STATEMENT OF THE CASE 

Appellee Ada L. Burroughs, as treasurer of a politi¬ 
cal committee, known as the Headquarters Committee 
Anti-Smith Democrats, is charged in the indictment 
(R. p. 1) returned by a grand jury of the District of 
Columbia, under the Federal Corrupt Practices Act of 
February 28, 1925 (U.S.C. Title 2, Chap. 8), with fail¬ 
ure to file with the clerk of the House of Representa¬ 
tives of the United States written reports of contribu¬ 
tions alleged to have been made by one E. C. Jameson 
for said political committee. Appellee James Cannon, 
Jr., is charged, in each count, with aiding and abetting 
appelle Burroughs in failing to file such reports. It 
is charged that the money was contributed for the pur¬ 
pose of influencing and attempting to influence the elec¬ 
tion of Presidential and Vice-Presidential electors in tjwo 
states. 

The indictment contains ten counts (R. p. 1). The 1st, 
3rd, 5th and 7th counts charge the appellees with 
feloniously failing to file the reports on the different 
dates specified in the statute. 
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The 2nd, 4th, 6th and 8th counts charge the appel¬ 
lees with unlawfully failing to file reports on the re¬ 
spective dates specified in the statute. 

The 9th count charges the appellees with conspiring 
to commit the substantive alleged felonies charged in 
the preceding 1st, 3rd, 5th and 7th counts by failing to 
file the reports on the dates specified, while the 10th 
count charges a conspiracy to commit the substantive 
misdemeanors charged in the preceding 2nd, 4th, 6th 
and 8th counts by failing to file reports on the dates 
specified. 

In no one of the ten counts of the indictment is any 
allegation that any contribution of money was made to 
either of the appellees or to the said political committee 
or to any agent of the committee. Nor does any count 
contain an allegation that either defendant had knowl¬ 
edge of any contribution. 

The indictment charges indirect contributions by one, 
E. C. Jameson, for said political committee, but fails to 
allege that the said Jameson contributions were reported 
or accounted for to said Burroughs, the treasurer of said 
political committee, or that she had knowledge thereof. 

Appellees demurred to the indictment on the grounds 
that the sections of the Federal Corrupt Practices Act 
upon which the indictment is based are unconstitutional 
insofar as they attempt to require reports of contribu¬ 
tions and expenditures made to influence the election of 
Presidential and Vice Presidential electors in the sev- 
eral states, this power being reserved exclusively to the 
states, under Sec. 1, Art. II of the Constitution of the 
United States; also that the provisions of the act are 
violative of the rights reserved to the people or to the 
states under the IX, X and XII amendments to the Con¬ 
stitution of the United States. Further grounds of de¬ 
murrer were that the indictment failed to state any of¬ 
fense under the statute, properly construed. More spe¬ 
cifically, that there was a failure to allege facts which 
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show, or from which may be inferred, the commission 


of any offense against or violation of the Federal (Cor¬ 
rupt Practices Act, or any other Federal statute, in that 
there was a failure to charge (1) who constituted the 
alleged political committee; (2) to whom the alleged Con¬ 
tributions were paid; (3) that the alleged contributions 
were ever received by the treasurer; and (4) that the 


treasurer ever had knowledge of any such contributions 


(R. pp. 16-21). 


After argument in the District of Columbia Supreme 
Court, a memorandum opinion was filed and judgment 
entered (R. pp. 21, 22) sustaining the demurrer. The 
court did not pass upon the constitutional questions 
raised but held that the indictment failed to charge ^ny 
offense under the statute as construed by it. The con¬ 
struction given to the statute and particularly to Sec. 
244 under which this indictment is drawn, was that 
Congress only intended to require the treasurer o^ a 
political committee to report contributions received by 
him or those that were duly reported to or accounted 
for to him. The court, in passing upon this question, 
said: 

“Certainly it was not intended to hold one crim¬ 
inally responsible for failure to report a contri¬ 
bution of which he had no knowledge. * * * 

It calls for an unreasonable and harsh construc¬ 
tion which is neither warranted by the nature of 
the act, its language, nor its intent. Given such 
a meaning, a treasurer who has filed a statement 
honestly and correctly, revealing every contribu¬ 
tion known to him, would nevertheless be liable 
to prosecution because of an inevitable omissj|on 
of a contribution made for the committee to an¬ 
other, of which he had no knowledge. No such 
unjust purpose can be attributed to this legisla¬ 
tion” (R. p. 21). 

The court in its opinion also rejected the alternative 
contention of the government that those counts (Nos. 1, 
3, 5 and 7) which charged a wilful failure by Burroughs, 
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the treasurer, to report contributions alleged to have 
been made “for the committee” impute to her knowledge 
of the contributions received by another. The court 
pointed out that the use of the word “wilful” in those 
counts of the indictment was intended to differentiate 
in the penalties imposed by Sec. 252 of the Act between 
a “purposed and intentional violation” of it, and one oc¬ 
curring “thoughtlessly or accidentally through inadver¬ 
tence or mistake.” 

The United States appealed from the judgment which 
w’as entered sustaining the demurrer on the above 
grounds. 

After the record was lodged in this court, appellees 
filed a motion to dismiss the appeal on the ground that 
this court was without jurisdiction since the decision 
and judgment sustaining the demurrer were based upon 
the construction of the statute upon which the indict¬ 
ment is founded, in which event appeal by the govern¬ 
ment lies only to the United States Supreme Court under 
U. S. C. Title 28, Sec. 345 and Title 18, Sec. 682. The 
appellant answered this motion to dismiss, contending 
that the opinion of the court did not involve a construc¬ 
tion of the Corrupt Practices Act and in the alternative, 
that if a construction was necessary, that this court had 
jurisdiction under Title 6, Sec. 355 of the D. C. Code. 
This court having overruled appellees’ motion and set 
this case down for hearing on the merits, we now come 
to the questions involved in this appeal. 

QUESTIONS OF LAW INVOLVED 

1. This court has no jurisdiction of this appeal. It 
involves a judgment sustaining a demurrer to an indict¬ 
ment construing a statute upon which it is founded. 

2. The sections of the Federal Corrupt Practices Act 
of 1925, requiring reports of contributions made to in¬ 
fluence the election of Presidential electors, upon which 
the indictment is based, are unconstitutional. 
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3. The indictment states no offense under the statute 
properly construed. 

ARGUMENT 

I 

L THIS COURT HAS NO JURISDICTION OF T^IIS 
APPEAL. 

The opinion of Justice Proctor, of the Supreme Court 
of the District of Columbia (R. p. 21) conclusively shows 
that the judgment sustaining the demurrer to the in¬ 
dictment in this case was based solely upon the con¬ 
struction of the statute upon which it was founded, 
in which event appeal by the government lies only to 
the Supreme Court of the United States. The argument 
and authorities of appellees supporting this contention 
are fully set forth in the motion to dismiss and Ifhe 
brief in support thereof filed in this court. The brief 
now filed on behalf of the government establishes tfyat 
a construction of the statute is essential to a decision 
upon the demurrer. Paragraph I (pp. 8-19) of their bi]ief 
deals exclusively with an analysis of the Federal Cor¬ 
rupt Practices Act and sets forth the construction which 
they regard as essential to support their theory of tjhe 
case. We submit that the appeal in this case should be 
dismissed. 

II. SECTIONS OF THE FEDERAL CORRUPT PRAC¬ 
TICES ACT RELATING TO PRESIDENTIAL 
ELECTORS UPON WHICH THE INDICTMENT 
IS BASED ARE UNCONSTITUTIONAL. 

i 

This case does not involve the constitutionality of 
those provisions of the Federal Corrupt Practices Act 
relating to the election of members of Congress. Th|at 
power is undisputed. The indictment and demurrer pre¬ 
sent squarely the question of the constitutionality pf 
those provisions of the act which attempt to require 
reports of contributions made to influence the election 
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of Presidential and Vice-Presidential electors. Each 
count of the indictment charges the contribution alleged 
to have been made “for the committee^’ to have been 
made “for the purpose of electing Presidential and Vice- 
Presidential electors in two states” and the sections of 
the statute upon which the indictment is founded at¬ 
tempt to require reports of contributions made for the 
purpose of influencing the election of Presidential and 
Vice-Presidential electors. Succinctly stated, the con¬ 
tention of the appellees is that Art. I, Sec. 2 of the Con¬ 
stitution reserves to each state the right to appoint eleo 
tors in such manner as the Legislature thereof may 
direct. The only power conferred upon Congress with 
respect to their appointment is that expressly granted 
to determine “the time of choosing” and the date on 
which they shall give their votes, which is required to 
be the same throughout the United States. It is be¬ 
yond the constitutional power of Congress to enact a 
statute which attempts to deal with matters affecting 
the appointment of electors. The United States Supreme 
Court has settled that the appointment of Presidential 
electors and the regulation of matters affecting their ap¬ 
pointment is within the exclusive jurisdiction of the 
states. This being true, it is immaterial and unneces¬ 
sary to a decision in this case to determine whether a 
Presidential elector is distinctly a “state officer” or, as 
characterized by Alexander Hamilton in the Federalist, 
an “independent elector.” It is also unnecessary to de¬ 
cide what his status is between the time of his ap¬ 
pointment and the casting of his vote. The statute here 
involved and the acts charged under it all relate to things 
affecting his appointment, a function which the Supreme 
Court has held to be committed by the Constitution ex¬ 
clusively to the state Legislatures. The position of ap¬ 
pellees will be developed in the following order: 

POINTS DISCUSSED IN THIS BRIEF 
1. The provisions of the Federal Corrupt Practices 
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Act relating to presidential electors attempt to regulate 
political activities pertaining to their appointment, j 

I 

2. The acts alleged in the indictment relate solely 
to attempts to influence their appointment. 

3. The Constitution of the United States confers 
upon the state legislatures the exclusive power of ap¬ 
pointment of presidential electors and over all acts re¬ 
lating thereto except the time of choosing the electors. 

4. The method of appointing presidential electors 
and the principle of the people acting by states was re¬ 
tained in the Xllth Amendment. 

5. The Supreme Court of the United States has set¬ 
tled that the term “appointment” in Art. II, Sec. 1, 
covers any method fixed by the state legislature, includ¬ 
ing a popular election at which the people vote for 
presidential electors. 

6. The United States Supreme Court has settled 
that the XIVth Amendment did not take away f^om 
the state legislatures the exclusive power of appointing 
electors. 

7. There is no inherent or implied power in Con¬ 
gress to regulate the appointment of presidential 
electors: 

a. Under the section defining a presidential ilec- 
tor and his duties. 

b. Under Art. I, Sec. 8, Clause 18 (The Elastic 
Clause) authorizing Congress to enact laws (nec¬ 
essary to carry into effect the powers conferred. 

c. Under the XIVth, XVth or XIXth Amend¬ 
ments except to protect against the discrimina¬ 
tions therein referred to. 

d. Under the commerce clause. 

e. Under any doctrine of inherent necessity]. 

8. The IX and Xth Amendments reserve to the 
states respectively or to the people all rights not ex- 
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pressly conferred upon the Congress by the Constitution. 

9. There is no power in Congress to regulate elec¬ 
tions generally: 

a. Even as to members of Congress, it is lim¬ 
ited to “the times, places and manner of holding 
elections for Senators and Representatives.” The 
fixing of the qualifications of the voters, as to 
them, is reserved to the states. 

b. The right of suffrage is controlled by the 
states, exclusively, except as against discrimina¬ 
tion. 

10. Where the framers of the Constitution intended 
to give Congress power to regulate an election they 

m 

provided for it in express terms. 

11. The United States Supreme Court has conclusive¬ 
ly settled the status of a presidential elector as a state 
officer, as respects both his appointment and attempts 
to influence his appointment. 

12. The decisions of the state courts establish that 
the appointment of presidential electors is exclusively 
the function of the state legislature and that, as to his 
creation, he is a state officer. 

13. State, not Federal courts exercise jurisdiction 
to settle disputes regarding the manner of appointing 
presidential electors and acts relating thereto. 

14. The fact that members of Congress and presi¬ 
dential electors are voted for on the same ballot confers 
no authority upon Congress to legislate with respect to 
acts affecting the appointment of presidential electors. 

15. Text writers on constitutional law agree that 
the state legislature is possessed of plenary power with 
respect to the appointment of presidential electors and 
to regulate all acts relating thereto. 

16. The history of the formation of the Constitu¬ 
tion shows that the framers intended to confer exclusive 
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authority upon the states to appoint presidential elec¬ 
tors and to govern all acts in relation thereto: 

a. The provision for the election of the Presi¬ 
dent was, at the convention, the most carefully 
considered section of the Constitution. 

I 

I 

b. This provision was the result of compromise 
between conflicting views of large and ^mall 
states. 

17. The framers of the Constitution positively re¬ 
jected the proposal to allow the Congress to elect the 
President. 

a. An implied power to regulate the appoint¬ 
ment and acts relating thereto would place ton- 
gress in control of presidential electors. 

i 

18. It is competent for the court in case of the 
exercise of doubtful constitutional power by Congress 
to examine the report of the coimiiillee and the evidence 
upon which Congress acts. These, in the instant ^ase, 
are sufficient to overcome the ordinary presumption of 
constitutionality of the statute. 

19. Sec. 251, prohibiting campaign contributions 
by corporations, unconstitutional in part. 

20. No theory of a salutary purpose can support 
an unconstitutional law. 

21. Government's theory analyzed. 

i 

1. THE PROVISIONS OF THE FEDERAL CORRUPT 
PRACTICES ACT RELATING TO PRESIDENTIAL 
ELECTORS ATTEMPT TO REGULATE POLITI¬ 
CAL ACTIVITIES PERTAINING TO THfelR 
APPOINTMENT. 

I 

Sec. 241 (c) of the Federal Corrupt Practices Act of 
1925 defines the term “political committee," to include 
any committee which accepts contributions * 4 * 

or makes expenditures for the purpose of influencing or 
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attempting ta influence the election of * * * presi¬ 

dential and vice presidential electors (1) in two or more 
states or (2) whether or not in more than one state if 
such committee * * * (other than a duly organ¬ 

ized state or local committee of a political party) is a 
branch or subsidiary of a national committee/’ 

This Act, in so far as it applies to presidential elec¬ 
tors, makes the duty of the treasurer of a “political 
committee” to file reports of contributions with the 
Clerk of the House of Representatives primarily contin¬ 
gent upon whether the contribution is accepted by the 
committee for the purpose of influencing or attempting 
to influence the election of presidential or vice presi¬ 
dential electors, and then upon whether the influencing 
or attempting to influence the election of presidential 
electors is to be undertaken in two or more states, 
unless it is a branch or subsidiary of a national com¬ 
mittee, in which event the treasurer is required to re¬ 
port contributions made for the purpose of influencing 
or attempting to influence the election of presidential 
electors within a single state. If the political committee 
happens to be that of a duly organized State or local 
committee of a political party, through which mediums 
vast sums of money are ordinarily spent in presidential 
campaigns, the statute exempts such committee from 
making any report whatsoever. It also does not apply 
to State and local committees of a movement which is 
sectional in character and not subsidiary to a national 
committee. 

When the Act does attempt to require a report of a 
treasurer of a “political committee” in connection with 
presidential campaigns, the legal obligation is made to 
depend upon the fact that the contribution is made for 
the purpose of influencing or attempting to influence 
the election of a presidential or vice presidential elector. 

Every duty which the act attempts to require of a 
treasurer of a “political committee” has reference to 
acts done before a presidential elector comes into ex- 
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istence and deals solely with matters having to do with 
the appointment of an individual as an elector at a time 
when the matter is within the exclusive control of the 
state legislature. The Constitution of the United States 
provides for the office of presidential elector but juntil 
an individual becomes a presidential elector by appoint¬ 
ment in whatever method the state legislature may| pro¬ 
vide, the subject is wholly beyond any legislative con¬ 
trol by Congress. 

It is apparent that there is no purpose in the statute 
to affect electors after they actually function in that 
capacity. The Corrupt Practices Act differs from the 
regulations adopted by Congress, providing the mechan¬ 
ics for carrying into effect the mandates of the Con¬ 
stitution after the elector has been appointed, all of 
which carefully reserve to the states the exclusive power 
over the appointment of electors and all acts relating 
thereto. These are found in Title III of the United 
States Code, Chap. 1, which provides for the machinery 
of recording the votes of the electors for President after 
these electors have been selected by the respective 
States, whereas this statute deals with a matter that 
is entirely confined to the period between the tim^ the 
campaign began for their choice and their selection by 
the States. 

2. THE ACTS ALLEGED IN THE INDICTMENT 
RELATE SOLELY TO ATTEMPTS TO INFLU¬ 
ENCE THEIR APPOINTMENT. 

The gravamen of the charges against the defendants 
in each and every count in the indictment is the fail¬ 
ure to report contributions made for a political com¬ 
mittee “for the purpose of influencing and attempting 
to influence” the election of presidential and vice presi¬ 
dential electors or a conspiracy not to report contribu¬ 
tions made for that purpose. There is no 
that anything was done by the defendants at any 
after an elector was appointed. The offense 
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to be charged, therefore, relates to matters done at a 
time when the whole subject was exclusively in the 
control of the state legislatures. Whatever authority, 
if any, Congress may possess over a presidential elector 
after he has been appointed, that question is not in¬ 
volved in this case, for the individuals whose names 
were on the ballots as candidates for appointment as 
presidential electors did not become electors until after 
their appointment. The United States Supreme Court 
has settled the exclusive power of the legislature to 
control the appointment of presidential electors and all 
acts relating to their appointment. 

See McPherson v. Blacker, 146 U. S. 1, 36 L. 
Ed. 869, 13 Sup. Ct. Rep. 3; Fitzgerald v. Green, 
134 U. S. 377, 33 L. Ed. 951, 10 Sup. Ct. Rep. 586. 

3. THE CONSTITUTION OF THE UNITED STATES 
CONFERS UPON THE STATE LEGISLATURE 
THE EXCLUSIVE POWER OF APPOINTMENT 
OF PRESIDENTIAL ELECTORS AND OVER ALL 
ACTS RELATING THERETO, EXCEPT THE 
TIME OF CHOOSING OF THE ELECTORS. 

The provisions of the Constitution of the United 
States relating to presidential electors deal with sev¬ 
eral aspects of that subject with respect to which the 
legislative authority of Congress may be distinctly dif¬ 
ferent. These are, first, their appointment; second, the 
casting of the 1 electoral vote; third, the count of the 
vote by Congress; fourth, protection of the citizen of 
the United States against discrimination covered by the 
XTVth, XVth, and XIXth Amendments. The first stage 
is the choosing or appointment of the electors. The 
statute and the indictment in the instant case deal only 
with matters arising before the appointment and be¬ 
fore the individual becomes an elector. This distinction 
must be kept clearly in mind in considering the sub¬ 
ject and the authorities. 
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Art. II, Sec. 1, of the Constitution of the United 
States, provides: 

“Each state shall appoint, in such manner as 
the legislature thereof may direct, a number of 
electors, equal to the whole number of senators 
and representatives to which the state may be 
entitled in the Congress; but no Senator or Rep¬ 
resentative, or person holding an office of tfust 
or profit under the United States, shall be ap¬ 
pointed an elector. * * * 

“The Congress may determine the time! of 
chusing the electors, and the day on which they 
shall give their votes; which day shall be the 
same throughout the United States.” 

The sole power conferred upon Congress by this Sec¬ 
tion is the right to fix the “time of choosing” and “the 
day on which they shall give their votes,” which is re¬ 
quired to be the same throughout the United States. 
When the framers of the Constitution intended to bon- 
fer upon Congress any right to legislate with respect 
to the selection of presidential electors they provided 
for it in express terms, as, e. g., the right to fix the 
time of choosing. All of the details with respect to the 
mode of selection and the incidents relating thereto are 
left by the Constitution to the people of the States to 
be fixed as the legislature may determine. 

The scrupulous care with which the rights of ithe 
people, acting by states, were safeguarded in the pro¬ 
cess of the selection of a President is shown in the pro¬ 
visions which fixes the number of electors to be tap- 
pointed from each state. Under Art. II, Sec. 1 of the 
Constitution the number equals the “whole number; of 
Senators and Representatives of which the State n|iay 
be entitled in the Congress.” The Representatives ^re 
required to be apportioned according to population, but 
in the Senate each state has two members—the small¬ 
est state as many as the largest. The number of mem¬ 
bers of the electoral college to which any state is en¬ 
titled is required to be computed not only upon (the 
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basis of population but upon that of equipollency of 
the states in the Senate. In the event of a failure of 
any candidate for President to receive a majority of the 
electoral votes and the House is required to elect, each 
state has one vote. 

The intention to make the choice of President free 
from any Federal domination or control in the appoint¬ 
ment of electors is shown also by the provision in Art. 
II, Sec. 1, “but no Senator or Representative, or Per¬ 
son holding an office of Trust or Profit under the United 
States, shall be appointed an Elector” and by the fur¬ 
ther requirement that they shall meet in their resepo 
tive states to cast their ballots. The language of the 
Constitution conferring exclusive authority upon the 
state legislatures over the appointment of electors is so 
explicit and free of ambiguity as to admit of no doubt. 

Congress by Act of March 1, 1792, Chap. 8, Sec. 1, 
1 Stat. 239 (now carried in U.S.C.A. Title III, Chap 1), 
fixed the time! when electors should be appointed as 
follows: 


“Section 1. Time of appointing electors. The 
electors of President and Vice President shall be 
appointed, in each State, on the Tuesday next 
after the first Monday in November, in every 
fourth year succeeding every election of a Presi¬ 
dent and Vice President.” 

Having fixed the time Congress has exhaused all 
power conferred upon it by the Constitution with re¬ 
spect to the appointment of the electors, save to protect, 
against the discriminations protected by the XIVth, 
XVth and XIXth Amendments, hereinafter described. 

As Mr. Justice Roberts recently declared, in United 
States v. Sprague, 282 U. S. 716, 51 Sup. Ct. Rep. 22Q, 
75 L. Ed. 640, at 644: 

“The Constitution was written to be understood 
by the voters; its words and phrases were used 
in their normal and ordinary as distinguished 
from technical meaning; where the intention is 
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clear there is no room for construction and no 
excuse for interpolation or addition.” 

4. THE METHOD OF APPOINTING PRESIDENTIAL 
ELECTORS AND THE PRINCIPLE OF THE PEO¬ 
PLE ACTING BY STATES WERE RETAINED! IN 
THE Xllth AMENDMENT. 

The tie vote in the electoral college in the contest 
between Mr. Jefferson and Mr. Burr in 1800, which 

i 

threw the election of President into the House of Rep¬ 
resentatives, threatened serious consequences and re¬ 
newed discussion of the subject of the mode of elect¬ 
ing the President. This resulted in the Xllth Amend¬ 
ment to the Constitution, ratified in 1804. Thus oijice 
more, not only Congress but the legislatures of the sev¬ 
eral states as well as the people had their attention 
directed to the subject. It is highly significant, there¬ 
fore, that in framing the amendment, no change what¬ 
soever was made affecting the exclusive power of ap¬ 
pointment committed to the state legislature under tfhe 
original Constitution, Art. II, Sec. 1. The changes de¬ 
lated solely to the casting of the ballot by the electors, 
requiring them to vote upon distinct ballots for Presi¬ 
dent and Vice President and changing in some respeqts 
the procedure by Congress in the event no candidate 
for President or. Vice President received a majority of 
the whole number of electors appointed. The ameiid- 
ment reads: 

“The Electors shall meet in their respective 
states, and vote by ballot for President and Vice 
President, one of whom, at least, shall not be an 
inhabitant of the same state with themselves; 
they shall name in their ballots the person voted 
for as President, and in distinct ballots the per¬ 
son voted for as Vice President, and they shall 
make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice 
President, and of the number of votes for each, 
which lists they shall sign and certify, and trans¬ 
mit sealed to the seat of the government of the 


15 



United States, directed to the President of the 
Senate;—The President of the Senate shall, in 
the presence of the Senate and House of Repre¬ 
sentatives, open all the certificates and the votes 
shall then be counted;—The person having the 
greatest number of votes for President, shall be 
the President, if such number be a majority of 
the whole number of Electors appointed; and if 
no person have such majority, then from the per¬ 
sons having the highest numbers not exceeding 
three on the list of those voted for as President, 
the House of Representatives shall choose im¬ 
mediately, by ballot, the President. But in choos¬ 
ing the President, the votes shall be taken by 
states, the representation from each state hav¬ 
ing one vote: A quorum for this purpose shall 
consist of a member or members from two-thirds 
of the states, and a majority of all the states 
shall be necessary to a choice. And if the House 
of Representatives shall not choose a President 
whenever the right of choice shall devolve upon 
them, before the fourth day of March next fol¬ 
lowing, then the Vice President shall act as Presi¬ 
dent, as in the case of the death or other consti¬ 
tutional disability of the President. The person 
having the greatest number of votes as Vice 
President shall be the Vice President, if such 
number be a majority of the whole number of 
Electors appointed, and if no person have a ma¬ 
jority, then from the two highest numbers on 
the list, the Senate shall choose the Vice Presi¬ 
dent; a quorum for the purpose shall consist of 
two-thirds of the whole number of Senators, and 
a majority of the whole number shall be neces¬ 
sary to a choice. But no person constitutionally 
ineligible to the office of President shall be eligi¬ 
ble to that of Vice President of the United 
States.” 

Two things in the amendment should be noted. (1) 
It retains the use of the word "appointed” in each in¬ 
stance where it refers to the selection of electors, the 
same term used in the original Constitution, conferring 
such power upon the state legislature; and (2) it re¬ 
tains the principle that if the election be thrown into 
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Congress the vote shall be taken by states, each state 
having one vote. If the people had desired to give to 
Congress any supervisory power over the appointment 
of presidential electors this would have been the time 
and place where it could have been most easily made. 
But the original clause of Art. II, Sec. 1 is unaffected 
and the policy of exclusive power over appointment of 
electors remains in the state legislatures. 

5. THE SUPREME COURT OF THE UNITED 
STATES HAS SETTLED THAT THE TERM “AP¬ 
POINTMENT” IN ART. II, SEC. 1, COVERS ANY 
METHOD FIXED BY THE STATE LEGISLA¬ 
TURE INCLUDING A POPULAR ELECTION AT 
WHICH THE PEOPLE VOTE FOR PRESIDENT¬ 
IAL ELECTORS. 

In McPherson v. Blacker, (supra), (1892) the precise 
point was definitely and conclusively settled. Mr. Ch^ef 
Justice Fuller in delivering the unanimous opinion I of 
the court said, with respect to the exclusive right! of 
the state legislature of Michigan to control the metliod 
of appointment of presidential electors under the ict 
of that state of May 1, 1891: (36 L. Ed. at p. 873) j 

‘The manner of the appointment of electors di¬ 
rected by the act of Michigan is the election of an 
elector and an alternate elector in each of tthe 
twelve congressional districts into which the 
State of Michigan is divided, and of an elector dnd 
an alternate elector at large in each of two dis¬ 
tricts defined by the act. It is insisted that it 
was not competent for the Legislature to direct 
this manner of appointment because the State| is 
to appoint as a body politic and corporate, and | so 
must act as a unit, and cannot delegate the au¬ 
thority to subdivisions created for the purpose; 
and it is argued that the appointment of electors by 
by districts is not an appointment by the State, be¬ 
cause all its citizens otherwise qualified are not per¬ 
mitted to vote for all the presidential electors. 

“A State, in the ordinary sense of the Consti- 



tution,” said Chief Justice Chase, Texas v. White, 
74 U. S. 7 Wall, 700, 721, ‘is a political community 
of free citizens, occupying a territory of defined 
boundaries, and organized under a government 
sanctioned and limited by a written constitution, 
and established by the consent of the governed/ 
The State does not act by its people in their col¬ 
lective capacity, but through such political agen¬ 
cies as are duly constituted and established. The 
legislative power is the supreme authority except 
as limited by the constitution of the State, and 
the sovereignty of the people is exercised through 
their representatives in the legislature, unless by 
the fundamental law power is elsewhere reposed. 

The Constitution of the United States frequently 
refers to the State as a political community, and 
also in terms to the people of the several states 
and the citizens of each State. What is forbidden 
or required to be done by a State is forbidden or 
required of the legislative power under state cons¬ 
titutions as they exist. The clause under con¬ 
sideration does not read that the people or the 
citizens shall appoint, but that ‘each State shall/ 
and if the words ‘in such manner as the legisla¬ 
ture thereof may direct’ had been omitted, it 
would seem that the legislative power of appoint¬ 
ment could not have been successfully questioned 
in the absence of any provision in the state con¬ 
stitution in that regard. Hence the insertion of 
those words, while operating as a limitation upon 
the State in respect of any attempt to circum¬ 
scribe the legislative power, cannot be held to 
operate as a limitation on that power itself. 

“If the legislature possesses plenary authority 
to direct the manner of appointment, and might 
itself exercise the appointing power by joint bal¬ 
lot or concurrence of the two houses, or according 
to such mode as designated, it is difficult to per¬ 
ceive why, if the legislature prescribes as a meth¬ 
od of appointment choice by vote, it must neces¬ 
sarily be by general ticket and not by districts. 

IN OTHER WORDS, THE ACT OF APPOINT¬ 
MENT IS NONE THE LESS THE ACT OF THE 
STATE IN ITS ENTIRETY BECAUSE AR¬ 
RIVED AT BY DISTRICTS, FOR THE ACT IS 
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THE ACT OF POLITICAL AGENCIES DULY 
AUTHORIZED TO SPEAK FOR THE STATE, 
AND THE COMBINED RESULT IS THE EX¬ 
PRESSION OF THE VOICE OF THE STATE,La 
RESULT REACHED BY DIRECTION OF THE 
LEGISLATURE, TO WHOM THE WHOLE SUB¬ 
JECT IS COMMITTED. 


V the first paragraph of section two, article I, 
provided: The House of Representatives 

1 1 H JT 1 1 


“By 
it is 

shall be composed of Members chosen every sec¬ 
ond year by the People of the several States, and 
the Electors in each State shall have the Qualifi¬ 
cations requisite for Electors of the most numer¬ 
ous Branch of the State Legislature;* and by the 
third paragraph, “when vacancies happen in the 
Representation from any State, the Executive Au¬ 
thority thereof shall issue Writs of Election to 
fill such Vacancies.* Section four reads: ‘The 
Times, Places and Manner of holding Elections for 
Senators and Representatives shall be prescribed 
in each State by the Legislature thereof; but the 
Congress may at any time by law make or alter 
such Regulations, except as to the Places of chas¬ 
ing Senators.* 


“Although it is thus declared that the people !of 
the several states shall choose the members of 
Congress (language which induced the State of 
New York to insert a salvo as to the power to di¬ 
vide into districts in its resolutions of ratifica¬ 
tion) , the state legislatures, prior to 1842, in pre¬ 
scribing the times, places and manner of holding 
elections for representatives, had usually appor¬ 
tioned the State into districts and assigned to 
each a representative; and by Act of Congress of 
June 25, 1842 (carried forward as Sec. 23 of the 
Revised Statutes), it was provided that where a 
State was entitled to more than one representa¬ 
tive the election should be by districts. It h£s 
never been doubted that representatives in Con¬ 
gress thus chosen represented the entire people 
of the State acting in their sovereign capacity. 


“By original clause three of section one of Ar¬ 
ticle II, and by the 12th Amendment which sup¬ 
erseded that clause, in case of a failure in tne 
election of President by the people, the House of 


Representatives is to choose the President; and 
‘the vote shall be taken by states, the represen¬ 
tation from each State having one vote/ The 
State acts as a unit, and its vote is given as a unit, 
but that vote is arrived at through the votes of 
its representatives in Congress elected by dis¬ 
tricts/ 

“The State also acts individually through its 
electoral college, although, by reason of the power 
of its legislature over the manner of appointment, 
the vote of its electors may be divided. 

“The Constitution does not provide that the ap¬ 
pointment of electors shall be by popular vote, nor 
that the electors shall be voted for upon a gener¬ 
al ticket, nor that the majority of those who ex¬ 
ercise the elective franchise can alone choose the 
electors. It recognizes that the people act through 
their representatives in the legislature, and leaves 
IT TO THE LEGISLATURE EXCLUSIVELY TO 
DEFINE THE METHOD OF EFFECTING THE 
OBJECT. 

“The framers of the Constitution employed 
words in their natural sense; and where they are 
plain and clear, resort to collateral aids to in¬ 
terpretation is unnecessary and cannot be in¬ 
dulged in to narrow or enlarge the text; but where 
there is ambiguity or doubt, or where two views 
may well be entertained, contemporaneous and 
subsequent practical construction are entitled to 
the greatest weight. Certainly, plaintiffs in er¬ 
ror cannot reasonably assert that the clause of 
the Constitution under consideration so plainly 
sustains their position as to entitle them to object 
that contemporaneous history and practical con¬ 
struction are not to be allowed their legitimate 
force, and, conceding that their argument inspires 
a doubt sufficient to justify resort to the aids of 
interpretation thus afforded, we are of opinion 
that such doubt is thereby resolved against them, 
the contemporaneous practical exposition of the 
Constitution being too strong and obstinate to be 
shaken or controlled. Stuart v. Laird, 5 U. S., 1. 

Cranch, 299, 309. 

“It has been said that the word ‘appoint* is not 
the most appropriate word to describe the result 
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of a popular election. Perhaps not; but it is 
sufficiently! comprehensive to cover that mode, 
and was manifestly used as conveying the broad¬ 
est power of determination. It was used in ar¬ 
ticle V of the Articles of Confederation, which 
provided that ‘delegates shall be annually! Ap¬ 
pointed in such manner as the legislature of each 
State shall direct;’ and in the resolution of Con¬ 
gress of February 21, 1787, which declared it ex¬ 
pedient that ‘a convention of delegates who shall 
have been appointed by the several states,’ should 
be held. The appointment of the delegates was, 
in fact made by the legislatures directly, but tnat 
involved no denial of authority to direct some 
other mode. The Constitutional Convention by 
resolution of September 17, 1787, expressed the 
opinion that the Congress should fix a day ‘on 
which electors should be appointed by the states 
which shall have ratified the same,’ etc., and that 
‘after such publication, the electors should be ap¬ 
pointed and the senators and representatives ejec¬ 
ted.’ 

“The Journal of the Convention discloses tlliat 
propositions that the President should be elected 
by ‘the citizens of the United States,’ or by the 
‘people,’ or ‘by electors to be chosen by the 
people of the several states,’ instead of by the 
Congress, were voted down, (Jour. Con. 286, 288; 
1 Elliot, Deb. 208, 262) as was the proposition 
that the President should be ‘chosen by electors 
appointed for that purpose by the legislatures of 
the states,’ though at one time adopted. Jotir. 
Con. 190; 1 Elliot, Deb. 208, 211, 217. And a po¬ 
tion to postpone the consideration of the choice 
‘by the national Legislature,’ in order to ta^ce 
up a resolution providing for electors to be elec¬ 
ted by the qualified voters in districts, was nega¬ 
tived in committee of the whole. Jour. Con. 92; 
1 Elliot, Deb. 156. Gerry proposed that the choice 
should be made by the state executives; Hamil¬ 
ton, that the election be by electors chosen by 
electors chosen by the people; James Wilson aftd 
Gouvemeur Morris were strongly in favor of pop¬ 
ular vote; Ellsworth and Luther Martin preferred 
the choice by electors elected by the legislatures; 
and Roger Sherman, appointment by Congress. 


The final result seems to have reconciled contra¬ 
riety of views by leaving it to the state legisla¬ 
tures to appoint directly by joint ballot or con¬ 
current separate action, or through popular elec¬ 
tion by districts or by general ticket, or as other¬ 
wise might be directed. 

“Therefore, on reference to contemporaneous 
and subsequent action under the clause, we should 
expect to find, as we do, that various modes of 
choosing the electors were pursued, as, by the leg¬ 
islature itself on joint ballot; by the legislature 
through a concurrent vote of the two houses; by 
vote of the people for a general ticket; by vote 
of the people in districts; by choice partly by the 
people voting in districts and partly by the legis¬ 
lature; by choice by the legislature from candi¬ 
dates voted for by the people in districts; and in 
other ways, as, notably, by North Carolina in 1792 
and Tennessee in 1796 and 1800. No question was 
raised as to the power of the State to appoint in 
any mode its legislature saw fit to adopt, and none 
that a single method, applicable without excep¬ 
tion, must be pursued in the absence of an amend¬ 
ment to the Constitution. The district system 
was largely considered the most equitable, and 
Madison wrote that it was that system which was 
contemplated by the framers of the Constitution, 
although it was soon seen that its adoption by 
some states might place them at a disadvantage 
by a divison of their strength, and that a uniform 
rule was preferable. 

“At the first Presidential election the appoint¬ 
ment of electors was made by the legislatures of 
Connecticut, Delaware, Georgia, New Jersey, and 
South Carolina. Pennsylvania, by Act of Octob¬ 
er 4, 1788 (Acts Pa. 1787- , 88, p. 513) provided 
for the election of electors on a general ticket. 
Virginia, by Act of November 17, 1788, was di¬ 
vided into twelve separate districts and an elec¬ 
tor elected in each district while for the election 
of congressmen the State was divided into ten 
other districts. Laws Va. Oct. Sess. 1788, pp. 1, 
2. In Massachusetts the general court, by re¬ 
solve of November; 17, 1788, divided the State in¬ 
to districts for the election of representatives in 
Congress, and provided for their election Decem- 
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ber 18, 1788, and that at the same time the quali¬ 
fied inhabitants of each district should give their 
votes for two persons as candidates for an elec¬ 
tor of President and Vice President of the United 
States, and, from the two persons in each dis¬ 
trict having the greatest number of votes, the two 
houses of the general court by joint ballot should 
elect one as elector, and in the same way should 
elect two electors at large. Mass. Resolves, 1788, 
p. 53. In Maryland, under act of December 22, 
1788, electors were elected on general ticket, five 
being residents of the Western Shore and three of 
the Eastern Shore Laws Md. 1788, chap. 10. In 
New Hampshire an act was passed November 12, 
1788 (Laws N. H. 1789, p. 169) providing for the 
election of five electors by majority popular vote, 
and in case of no choice that the legislature 
should appoint out of so many of the candidates 
as equaled double the number of electors elected. 
There being no choice the appointment was m^de 
by the legislature. The senate would not agree 
to a joint ballot and the house was compelled, that 
the vote of the State might not be lost, to con¬ 
cur in the electors chosen by the senate. The 
State of New York lost its vote through a similar 
contest. The assembly was willing to elect by 
joint ballot of the twq branches of t to divide 
the electors with the senate, but the senate 
would assent to nothing short of a complete 
negative upon the action of the assembly, ind 
the time for election passed without an appoint¬ 
ment. North Carolina and Rhode Island had not 
then ratified the Constitution. 

“Fifteen states participated in the second Presi¬ 
dential election in nine of which electors were 
chosen by the legislatures. Maryland (Laws Md. 
1790, chap XVI; Laws 1791, chap LXII), New 
Hampshire, (Laws N. H. 1792, 398, 401), and 
Pennsylvania (Laws Pa. 1792, p. 240), elected 
their electors on a general ticket, and Virginia by 
districts. Laws Va. 1792, p. 87. In Massachusetts 
the general court by resolution of June 30, 1792, 
divided the State into four districts, in each of 
two of which five electors were elected, and! in 
each of the other two three electors. Mass. Re¬ 
solves, June 1792, p. 25. Under the apportionment 


23 




of April 13, 1792, North Carolina was entitled to 
ten members of the House of Representatives. 
The legislature was not in session and did not 
meet until November 15, while under the Act of 
Congress of March 1, 1792, (1 Stat. at L. 239) the 
electors were to assemble on December 5. The 
legislature passed an Act dividing the State into 
four districts, and directing the members of the 
legislature residing in each district to meet on the 
25th of November and choose three electors. 2 
Ired. N. C. Laws, 1715 to 1800, chap. XV of 1792. 

At the same session an act was passed dividing 
the State into districts for the election of electors 
in 1796, and every four years thereafter. 2 Ired. 
N. C. Laws, 1715 to 1800, chap XVI. 

“Sixteen states took part in the third presiden¬ 
tial election, Tennessee having been admitted 
June 1, 1796. In nine states the electors were 
appointed by the legislatures, and in Pennsylvania 
and New Hampshire by popular vote for a gen¬ 
eral ticket. Virginia, North Carolina and Mary¬ 
land elected by districts. The Maryland law of 
December 24, 1795, was entitled “An Act to Alter 
the Mode of Electing Electors,” and provided for 
dividing the State into ten districts, each of 
which districts should “elect and appoint one per¬ 
son, being a resident of the said district, as an 
elector.” Laws Md. 1795, chap. LXXIII. Massa¬ 
chusetts adhered to the district system, electing 
one elector in each Congressional district by a ma¬ 
jority vote. -It was provided that if no one had a 
majority, the legislature should make the appoint¬ 
ment on joint ballot, and the legislature also ap¬ 
pointed two electors at large in the same manner. 
Mass. Resolves, June 1796, p. 12. In Tennessee 
an act was passed August 8, 1796, which provided 
for the election of three electors, “one in the dis¬ 
trict of Washington, one in the district of Ham¬ 
ilton, and one in the district of Mero,” and, “that 
the said electors may be elected with as little 
trouble to the citizens as possible,” certain per¬ 
sons of the counties of Washington, Sullivan, 
Green and Hawkins were named in the act and 
appointed electors to elect an elector for the dis¬ 
trict of Washington; certain other persons of the 
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counties of Knox, Jefferson, Servier, and Blount 
were by name appointed to elect an elector for the 
district of Hamilton; and certain others of the 
counties of Davidson, Sumner, and Tennessee to 
elect an elector for the district of Mero. Laws 
Tenn. 1794, 1803, p. 109; Acts 2d Sess. 1st Gen. 
Assembly, Tenn. Chap. 4. Electors were chosen 
by the persons thus designated. 


“In the fourth presidential election. Virginia, 
under the advice of Mr. Jefferson, adopted the 
general ticket, at least “until some uniform mode 
of choosing a President and Vice President of the 
United States shall be prescribed by an amend¬ 
ment to the Constitution.” Laws Va. 1799, }800, 
p. 3. Massachusetts passed a resolution providing 
that the electors of that State should be appointed 
by joint ballot of the senate and house, ft^ass. 
Resolves, June, 1800, p. 13. Pennsylvania ap¬ 
pointed by the Legislature, and upon a contest be¬ 
tween the senate and house, the latter was forced 
to yield to the senate in agreeing to an arrange¬ 
ment which resulted in dividing the vote of the 
electors. 26 Niles Reg. 17. Six states, however, 
chose electors by popular vote, Rhode Island sup¬ 
plying the place of Pennsylvania, which had 
theretofore followed that course. Tennessee, by 
Act of October 26, 1799, designated persons by 
name to choose its three electors as under the] Act 
of 1796. Laws Tenn. 1794-1803, p. 211; Acts 2d 
Sess. 2d Gen. Assembly Tenn. Chap. XLVI. 


“Without pursuing the subject further, it is suf¬ 
ficient to observe that, while most of the states 
adopted the general ticket system, the district 
method obtained in Kentucky until 1824; in Ten¬ 
nessee and Maryland until 1832; in Indian^ in 
1824 and 1828; in Illinois in 1820 and 1824, and 
in Maine in 1820, 1824, and 1828. Massachu¬ 
setts used the general ticket system in 1804 
(Mass. Resolve, June 1804, p. 19); chose electors 
by joint ballot of the legislature in 1808 and in 
1816 (Mass. Resolves, 1808, pp. 205, 207, 209; 
1816, p. 233); used the district system agaii in 
1812 and in 1820 (Mass. Resolves, 1812, p. |94; 
1820, p. 245); and returned to the general ticket 
system in 1824, (Mass. Resolves, 1824, p. 40). 



In New York the electors were elected in 1828 by 
districts, the district electors choosing the elec¬ 
tors at large. N. Y. Rev. Stat. 1827, title VI, p. 
24. The appointment of electors by the legisla¬ 
ture, instead of by popular vote, was made use 
of by North Carolina, Vermont and New Jersey 
in 1812. 

“In 1824 the electors were chosen by popular 
‘ vote, by districts, and by general ticket, in all 
the states excepting Delaware, Georgia, Louisiana, 
New York, South Carolina and Vermont, where 
they were still chosen by the legislature. After 
1832 electors were chosen by general ticket in all 
the states excepting South Carolina where the 
legislature choose them up to and including 1860. 
Journals 1860, Senate, pp. 12, 13; House, 11, 15, 
17. And this was the mode adopted by Florida in 
1868 (Laws 1868, p. 166) and by Colorado in 

1876, as prescribed by Sec. 19 of the schedule to 
the Constitution of the State which was admitted 
into the Union August 1, 1876. Gen. Laws Col. 

1877, pp. 79,990. 

“Mr. Justice Story, in considering the subject in 
his Commentaries on the Constitution, and writ¬ 
ing nearly fifty years after the adoption of that 
instrument, after stating that 'in some states 
the legislatures have directly chosen the electors 
by themselves; in others, they have been chosen 
by the people by a general ticket throughout 
the whole state; and in others, by the people 
by electoral districts, fixed by the legislature, 
a certain number of electors being appor¬ 
tioned to each district/ adds: 'No question 
has ever arisen as to the constitutionality of 
either mode, except that by a direct choice by the 
legislature. But this, though often doubted by 
able and ingenious minds (3 Elliott, Deb. 100, 
101), has been firmly established in practice ever 
since the adoption of the Constitution, and does 
not now seem to admit of controversy, even if 
a suitable tribunal existed to adjudicate upon it.’ 
And he remarks that 'it has been thought desir¬ 
able by many statesmen to have the Constitution 
amended so as to provide for a uniform mode of 
choice by the people/ Story, Const. 1st. ed. sec. 
1466. 

''Such an amendment was urged at the time of 
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the adoption of the 12th Amendment, the Sug¬ 
gestion being that all electors should be chosen 
by popular vote, the states to be divided for that 
purpose into districts. It was brought up again 
in Congress in December, 1813, but the resolu¬ 
tion for submitting the amendment failed tq be 
carried. The amendment was renewed in the 
House of Representatives in December, 1816, and 
a provision for the division of the states into 
single districts for the choice of electors received 
a majority vote, but not two thirds. Like amend¬ 
ments were offered in the Senate by Messrs. Han¬ 
ford of New York, Dickerson of New Jersey and 
Macon of North Carolina. December 11, 1&23, 
Senator Benton introduced an amendment pro¬ 
viding that each legislature should divide ita 
State into electoral districts, and that the voters 
of each district ‘should vote, in their own proper 
persons/ for President and Vice President, but 
it was not acted upon. December 16, and Decem¬ 
ber 24, 1823, amendments were introduced in j the 
Senate by Messrs. Dickerson of New Jersey jand 
Van Buren of New York, requiring the choice of 
electors to be by districts, but these and others 
failed of adoption, although there was favorable 
action in that direction by the Senate in 1818, 
1819, and 1822. December 22, 1823, an amend¬ 
ment was introduced in the House by Mr. Mc¬ 
Duffie of South Carolina, providing that electors 
should be chosen by districts assigned by the leg¬ 
islatures but action was not taken. The subject 
was again brought forward in 1835, 1844, and 
subsequently; but need not be further dwelt upon, 
except that it may be added that, on the 28th of 
May, 1874, a report was made by Senator Morton, 
chairman of the Senate Committee on Privileges 
and elections, recommending an amendment di¬ 
viding the states into electoral districts, and that 
the majority of the popular vote of each district 
should give the candidate one presidential vote, 
but this also failed to obtain action. In this re¬ 
port it was said: ‘The appointment of these elec¬ 
tors is thus placed ABSOLUTELY AND WHOL¬ 
LY WITH THE LEGISLATURES OF THE SEV¬ 
ERAL STATES. They may be chosen by the leg¬ 
islature, or the legislature may provide that they 


shall be elected by the people of the State at large, 
or in districts, as are members of Congress, which 
was the case formerly in many states; and it is 
no doubt competent for the legislature to author¬ 
ize the governor, or the supreme court of the 
state or any other agent of its will, to appoint 
these electors. THIS POWER IS CONFERRED 
UPON THE LEGISLATURES OF THE STATES 
BY THE CONSTITUTION OF THE UNITED 
STATES, AND CANNOT BE TAKEN FROM 
THEM OR MODIFIED BY THEIR STATE CON¬ 
STITUTIONS ANY MORE THAN CAN THEIR 
POWER TO ELECT SENATORS OF THE UNIT¬ 
ED STATES. Whatever provisions may be made 
by statute, or by the state constitution, to choose 
electors by the people there is no doubt of the 
right of the legislature to resume the power at 
any time, FOR IT CAN NEITHER BE TAKEN 
AWAY NOR ABDICATED/ Senate Rep. 1st 
Sess. 43d Cong. No. 395. 

“From this review, in which we have been as¬ 
sisted by the laborious research of counsel, and 
which might have been greatly expanded, it is 
seen that from the formation of the government 
until now the practical construction of the clause 
has conceded plenary power to the state legisla¬ 
tures in the matter of the appointment of electors. 

“Even in the heated controversy of 1876-77 the 
electoral vote of Colorado cast by electors chosen 
by the legislature passed unchallenged; and our 
attention has not been drawn to any previous at¬ 
tempt to submit to the courts the determination 
of the constitutionality of state action. 

“IN SHORT, THE APPOINTMENT AND 
MODE OF APPOINTMENT OF ELECTORS 
BELONG EXCLUSIVELY TO THE STATES 
UNDER THE CONSTITUTION OF THE UNIT¬ 
ED STATES. * * * 

“The question before us is not one of policy but 
of power, and while public opinion had gradually 
brought all the states as matter of fact to the 
pursuit of a uniform system of popular election 
by general ticket, that fact does not tend to weak¬ 
en the force of contemporaneous and long contin¬ 
ued previous practice when and as different views 
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of expediency prevailed. The prescription of the 
written law cannot be overthrown because the 
states have latterly exercised in a particular way 
a power which they might have exercised in some 
other way. The construction to which we have 
referred has prevailed too long and been too uni¬ 
form to justify us in interpreting the language 
of the constitution as conveying any other mean¬ 
ing than has heretofore been ascribed, and must 
be treated as decisive. * * * 

“BUT WE CAN PERCEIVE NO REASON FOR 
HOLDING THAT THE POWER CONFIDE^ TO 
THE STATES BY THE CONSTITUTION £AS 
CEASED TO EXIST BECAUSE THE OPERA¬ 
TION OF THE SYSTEM HAS NOT FULLY 
REALIZED THE HOPES OF THOSE BY WHOM 
IT WAS CREATED. Still less can we recognize 
the doctrine, that because the Constitution has 
been found in the march of time sufficiently com¬ 
prehensive to be applicable to conditions not with¬ 
in the minds of its framers, and not arising in 
their time, it may therefore, be wrenched from 
the subjects expressly embraced within it, and 
amended by judicial decision without action by 
the designated organs in the mode by which atone 
amendments can be made.” (Capitals and italics 
ours.) 

See also opinion below in the Supreme Court of Michi¬ 
gan, 92 Mich. 377, 52 N. W. 469, 16 L. R. A. 475, 31 
Am. St. Rep. 587. j 

Re opinion of the Justices of the Supreme Judicial 
Court of Maine, 118 Me. 552 107 Atl. 705, 5 A. lJ R. 
1407, 1408 (1919), wherein that Court said, regarding 
the authority of the State Legislature in the matter of 
appointment of presidential electors: 

“The word ‘appoint’ as employed in subdivision 
2 has been interpreted, to be sufficiently comprehen¬ 
sive to include the result of a popular election and 
to convey the broadest powers of determination. 

McPherson v. Blacker, 146 U. S. 1, 27, 36 L. jEd. 

869, 874, 13 Sup. Ct. Rep. 3. 

“The language of sec. 1, subd. 2, is clear and 



unambiguous. It admits of no doubt as to where 
the constitutional power of appointment is vest¬ 
ed, namely in the several states. ‘Each state shall 
appoint in such manner as the legislature thereof 
may direct' are the significant words of the sec¬ 
tion, and their plain meaning is that each state 
is thereby clothed with the absolute power to ap¬ 
point electors in such manner as it may see fit, with¬ 
out any interference or control on the part of the 
Federal government, except, of course, in case of 
attempted discrimination as to race, color, or 
previous condition of servitude under the 15th 
Amendment. The clause, ‘in such manner as the 
legislature thereof may direct,' means simply 
that the state shall give expression to its will, 
as it must of necessity, through its lawmaking 
body, the legislature. The will of the state in 
this respect must be voiced in legislative acts or 
resolves, which shall prescribe in detail the man¬ 
ner of choosing electors, the qualifications of 
voters therefor, and the proceedings on the part 
of the electors when chosen." (Italics ours.) 

The scope of authority of the state legislature over 
the matter of appointment of electors, with the single 
exception of fixing the time, is also well illustrated by 
the decision of the Supreme Court of Tennessee in Ver- 
trees v. State Board of Elections, 214 S. W. 737. 
Prior to the XIXth Amendment to the Federal Consti¬ 
tution, the legislature of Tennessee by Acts 1919, Chap. 
139, conferred a limited right of suffrage upon women, 
authorizing them to vote for presidential and vice presi¬ 
dential electors and certain municipal officers. The con¬ 
tention was made that the act was in violation of the 
state constitution. In sustaining the statute the court 
said (p. 739-740): 

j 

“Since municipal officers are not referred to in 
the Constitution, and there is no provision in that 
instrument as to the manner of their selection, 
and since presidential and vice presidential elec¬ 
tors are not referred to in the Constitution, and 
no mention is made as to the manner of their 
selection (and this doubtless could not be reg- 
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ulated by the state Constitution) the conclusion 
inevitably follows that, under the provision^ of 
section 4 of article 7 of the Constitution, the elec¬ 
tion of; such officers 'shall be made in such fan¬ 
ner as the Legislature shall direct.’ It is tjhus 
competent for the Legislature to provide that 
such officers may be selected by other instrumen¬ 
talities, or the legislature itself may select them. 
THE LEGISLATURE PERHAPS MIGHT CON¬ 
FER THE POWER TO SELECT SUCH OFFI¬ 
CERS UPON THE WOMEN ALONE. ’THERE 
jlS NO LIMITATION OF THE AGENCIES IT 
MAY EMPLOY.’ ” (Capitals ours.) 

In State ex rel Barker v. Bowen, 8 S. C. 382, a case 
that grew out of the contest between Hayes and Tilden 
electors in South Carolina in 1876, the South Carolina 

7 i 

Supreme Court said (p. 387): 

"There is nothing in the Constitution or laws 
of the United States that can be of the least serv¬ 
ice in determining which of the parties to ithe 
suit were duly elected to the office in question. 
The only feature of the general proceeding] to 
appoint electors that Congress is authorized by 
the Constitution to control is the day on which 
they shall be appointed—Art. 11. Authority to 
determine the mode of appointment is conferred 
by the Constitution (Art. 11, Sec. 1) on the leg¬ 
islature of the state. NO LIMITATION OR RE¬ 
STRICTION AS TO THE MODE OF APPOH^T- 
MENT OR CERTIFYING THE FACT OF AP¬ 
POINTMENT IS IMPOSED UPON THE STATE 
LEGISLATURE.” (Capitals ours.) 

The instant case does not involve any question of the 
power of Congress to legislate after the elector has been 
appointed, or of the right of Congress to judge of the 
regularity of a vote cast by an elector when counting 
the electoral vote as required by the Constitution, upon 
which subject there is a conflict of authority. But in 
so far as these questions may be regarded as having 
been decided, the weight of authority supports the con¬ 
clusion that Congress may not go behind the certificate 
of an elector issued by state authorities. The Electoral 
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Commission appointed in 1877 to settle the dispute be¬ 
tween the Hayes-Tilden electors found: 

“There exists no power in this Commission and 
there exists none in the two houses of Congress 
in counting the electoral vote to inquire into the 
circumstances under which the primary vote for 
electors was given.” Hinds Precedents, House of 
Representatives, Vol. 3, Sec. 1977. 

On this Commission were five Justices of the United 
States Supreme Court, five members of the House, and 
five from the Senate. Therefore, even as to matters 
arising after an elector has been appointed it is clearly 
indicated that Congress has no power except as provided 
in the Constitution itself. 

6. THE UNITED STATES SUPREME COURT HAS 
SETTLED THAT THE XlVth AMENDMENT DID 
NOT TAKE AWAY FROM THE STATE LEGIS¬ 
LATURES THE EXCLUSIVE POWER OF AP¬ 
POINTING ELECTORS. 

The only other provisions of the Constitution of the 
United States which empower Congress to legislate with 
respect to presidential electors are those contained in 
the XIVth, XVth and XIXth Amendments designed to 
protect the citizens of the United States from discrim¬ 
ination by the state or state agencies on account of 
race, color or previous condition of servitude or on ac¬ 
count of sex and to insure the equal protection of the 
law. These amendments do not apply to the acts of 
individuals or groups of individuals, such as a committee 
referred to in the indictment in this case. 

James v. Bowman, 190 U. S. 127, 23 Sup. Ct. 
Rep. 678, 47 L. Ed. 979; Civil Rights Cases, 109 
U. S. 3, 3 Sup. Ct. Rep. 18, 27 L. Ed. 835. 

When the people intended to confer legislative au¬ 
thority upon Congress under these amendments, they 
provided for it in express terms. The XIVth Amend¬ 
ment contains the following: 
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“Sec. 2. * * * But when the right to v,ote 

at any election for the choice of electors for Presi¬ 
dent and Vice President of the United Stages, 
Representatives in Congress, the Executive and 
Judicial Officers of a state, or the members | of 
the Legislature thereof, is denied to any of the 
male inhabitants of such state, being twenty-bne 
years of age, and citizens of the United Stages, 
or in any way abridged, except for participation 
in rebellion, or other crime, the basis of repre¬ 
sentation therein shall be reduced in the propor¬ 
tion which the number of such male citizens shall 
bear to the whole number of male citizens twerjty- 
one years of age in such state. * * * 

Sec. 5. The Congress shall have power to en¬ 
force, by appropriate legislation, the provisions 
of this article.” 


In each of these amendments (XIV, XV, XIX) the 
legislative authority of Congress is restricted solely^ to 
the protection against the particular type of discrim¬ 
ination covered by the constitutional amendment, 
through action by the state. And in each instance the 
amendment in express terms provides for the enactment 
of appropriate legislation by Congress to effectuate that 
purpose. That neither the XIVth nor the XVth Amend¬ 
ment in any way altered the exclusive power of the 
state legislatures to appoint presidential electors, except 
to insure against the type of discrimination with wljich 
each amendment deals in conclusively settled by ^he 
decision of the United States Supreme Court in McPher¬ 
son v. Blacker (supra) where the exact question -^as 
raised. The court said: (P. 878, 36 L. Ed.) 

“We decided in Minor v. Happerset, 88 U.i S. 
21 Wall. 162, (22:627), that the right of suf¬ 
frage was not necessarily one of the privileges 
or immunities of citizenship before the adoption 
of the 14th Amendment, and that that amend¬ 
ment does not add to these privileges and immun¬ 
ities, but simply furnished an additional guar¬ 
anty for the protection of such as the citizen al¬ 
ready has; that at the time of the adoption of 
that amendment, suffrage was not coextensive 
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with the citizenship of the State; nor was it at 
the time of the adoption of the Constitution; and 
that neither the Constitution nor the 14th 
Amendment made all citizens voters. * * * 

“The right to vote in the states comes from the 
states, but the right of exemption from the pro¬ 
hibited discrimination comes from the United States. 
The first has not been granted or secured by the 
Constitution of the United States, but the last 
has been. United States v. Cruikshank, 92 U. S. 
542 (23:588); United States v. Reese, 92 U. S. 
214. (23:563). * * * 

“If presidential electors are appointed by the 
legislatures, no discrimination is made; if they 
are elected in districts where each citizen has an 
equal right to vote, the same as any other citi¬ 
zen has, no discrimination is made. Unless the 
authority vested in the legislatures by the second 
clause of section I of article II has been divested 
and the State has lost its power of appointment , 
except in one manner, the position taken on behalf 
of relators is untenable, and it is apparent that 
neither of these amendments can be given such effect ." 
(Italics ours.) 

The XIXth Amendment is in the precise terms of the 
XVth with the substitution of the word “sex” for the 
words, “race, color or previous condition of servitude.” 
It has been repeatedly held that the XVth Amendment 
does not confer upon colored men the right of suffrage, 
it only forbids discrimination. 

United States v. Reese, 92 U. S. 214, 23 L. Ed. 563. 

Therefore, as to acts relating to the choosing of elec¬ 
tors, save for those matters to which the Constitution 
expressly refers, the states are possessed of plenary 
powers which by the very nature of the subject dealt 
with must be exclusive of any right of legislation by 
Congress. 

There is no suggestion that the provisions of the 
Federal Corrupt Practices Act of 1925, which attempts 
to require a report of the contributions and expendi- 
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tures made to influence the election of presidential 
electors, was enacted to protect against any of the dis¬ 
criminations dealt with in the XIVth and XIXth Amend¬ 
ments, and therefore it cannot be supported by any leg¬ 
islative authority authorized by those Amendment^. 

7. THERE IS NO INHERENT OR IMPLIED POW¬ 
ER IN CONGRESS TO REGULATE THE AP¬ 
POINTMENT OF PRESIDENTIAL ELECTORS: 

I 

(a) UNDER THE SECTION DEFINING A PRES¬ 
IDENTIAL ELECTOR AND HIS DUTIES. 

The history of the various methods provided by state 
legislatures for the appointment of presidential electjors 
is quite fully set forth by the United States Supreme 
Court in its decision in McPherson v. Blacker, supri. 

The foregoing citation of the history and methods 
employed by state legislatures, establish a long line'of 
constitutional practice now well settled both by acqui¬ 
escence of the people and decisions of the courts aii to 

the full authority of the state legislatures. The 
absolute absence of any authority in Congress* to 

legislate with respect to candidates for presidential elec¬ 
tors is far clearer than was the constitutional question 
submitted to the United States Supreme Court in jthe 
case of Newberry v. United States, 256 U. S. 232, 41 
Ct. Rep. 469, 65 L. Ed. 913. That case involved a pros¬ 
ecution under the former Federal Corrupt Practices Act 
(held unconstitutional) against a candidate for the Unit¬ 
ed States Senate and others for conspiracy to wilfully 
violate the act of Congress by contributing and expen¬ 
ding money to procure the nomination to the United 
States Senate in a primary through the expenditure of 
an amount in excess of that allowed by law. The case 

i 

involved the power of Congress to regulate Senatorial 
primaries. Art. I, Sec. 4 of the Constitution provides: 

“The Times, Places and Manner of holding Elec¬ 
tions for Senators and Representatives, shall! be 
prescribed in each State by the Legislature there¬ 
of; but the Congress may at any time by Law 
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make or alter such Regulations, except as to the 
Places of choosing Senators.” 

This section of the Constitution, therefore, expressly 
authorized Congress to legislate and to regulate the elec¬ 
tion of members of Congress. In this respect it is en¬ 
tirely unlike the provisions of the Constitution relating 
to the appointment of presidential electors, for under 
the section relating to that office there is no authority 
conferred by the Constitution to enact regulations. But 
even in this case, where Congress was given in the 
plainest terms power to regulate the election of Senators, 
the court refused to imply any power to regulate the 
primary election at which the nominees of the parties 
as candidates for Senator were elected. The Court in 
that case declared (official Ed. p. 249, L. Ed. 918): 

“We find no support in reason or authority for 
the argument that because the offices were created 
by the Constitution, Congress has some indefinite, 
undefined power over elections for Senators and Rep¬ 
resentatives not derived from Sec. 4. ‘The govern¬ 
ment, then, of the United States, can claim no 
powers which are not granted to it by the Consti¬ 
tution, and the powers actually granted must be 
such as are expressly given, or given by necessary 
implication/ Martin v. Hunter, 1 Wheat, 304, 
326, 4 L. Ed. 97, 102. Clear constitutional pro¬ 
visions also negative any possible inference of 
such authority because of the supposed anomaly 
‘if one government had the unrestricted power to 
control matters affecting the choice of the officers 
of another/ Mr. Iredell (afterwards of this court) 
in the North Carolina Convention of 1788, pointed 
out that the States may—must, indeed—exert 
some unrestricted control over the Federal gov¬ 
ernment. ‘The very existence of the general gov¬ 
ernment depends on that of the state govern¬ 
ments. The state legislatures are to choose the 
Senators. Without a Senate there can be no Con¬ 
gress. The State legislatures are also to direct 
the manner of choosing the President. Unless, 
therefore, there are state legislatures to direct 
that manner, no President can be chosen. The 
same observation may be made as to the House 
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of Representatives since as they are to be chosen 
by the electors of the most numerous branch of 
each state legislature. If there are no state leg¬ 
islature, there are no persons to choose the H^use 
of Representatives. Thus it is evident that the 
very existence of the general government depends 
on that of the state legislatures/ 4 Elliott’s De¬ 
bates, p. 78. See also The Federalist, No. 45. The 
Federal features of our government are so clear 
and have been so often declared that no valuable 
discussion can proceed upon the opposite assump¬ 
tion.” (Italics ours.) 

I 

The same principle was held by the United States Su¬ 
preme Court in United States v. Gradwell, 243 U. S. 4?6, 
37 1 Sup. Ct. Rep. 407, 61, L. Ed. 857, wherein it was held 
that the power conferred upon Congress by the Con¬ 
stitution to supervise the manner of holding Congres¬ 
sional elections did not confer any implied power to 
ish for conspiracy to bribe electors in connection 
the primary election for nomination of members of Con¬ 
gress. 

i 

i 

The case for the exercise of legislative authority by 
Congress with respect to the nomination of Senator^ is 
infinitely stronger than that for presidential electors be¬ 
cause of the express grant of authority contained in j:he 
Constitution to regulate elections with respect to mem¬ 
bers of Congress. But notwithstanding that fact, the 
Supreme Court treated the former Federal Corrupt Prac¬ 
tices Act as an usurpation of power upon the part of 
Congress when it attempted to exercise an implied pow¬ 
er, holding that the matter of the regulation of primar¬ 
ies was one for control by the states. 

7. (b) UNDER ART. I, SEC. 8, CLAUSE 18 (THE 
ELASTIC CLAUSE) AUTHORIZING CON¬ 
GRESS TO ENACT THE LAWS NECESSARY 
TO CARRY INTO EFFECT THE POWERS 
CONFERRED. j 

Art. I, Sec. 8 of the Constitution dealing with the lag- 
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islative authority of Congress provides the Congress 
shall have power: 

“To make all Laws which shall be necessary 
and proper for carrying into Execution the fore¬ 
going Powers and all other Powers vested by this 
Constitution in the Government of the United 
States, or in any Department or Officer thereof.” 

This provision is the one relied upon by appellant as 

authority in support of implied power upon the part of 
Congress to enact legislation. It is well settled, however, 
that this provision of the Constitution will support Con¬ 
gressional legislation only when some power with res¬ 
pect to the subject matter is conferred upon Congress 
by the Constitution. In such case this provision author¬ 
izes Congress to determine the details of legislation 
necessary to effectuate the constitutional purpose. It 
will not support legislation when no power with re¬ 
spect to the subject is conferred by the Constitution. 

This principle was succinctly stated by the United 
States Supreme Court in Kansas v. Colorado, 206 U. S. 
46, 27 Sup. Ct. Rep. 655, 51 L. Ed. 956, 970, wherein it 
was said of this section: 

'Turning to the enumeration of the powers 
granted to Congress by the 8th section of the 1st 
article of the Constitution, it is enough to say 
that no one of them, by any implication, refers to 
the reclamation of arid lands. The last paragraph 
of the section which authorizes Congress to make 
all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and 
all other powers vested by this Constitution in the 
government of the United States, or in any de¬ 
partment of officers thereof, is not the delegation 
of a new and independent power, but simply pro¬ 
vision i for making effective the powers theretofore 
mentioned ” (Italics ours.) 

7. (c) UNDER THE XIVth, XVth OR XIXth 
AMENDMENTS EXCEPT TO PROTECT 
AGAINST THE DISCRIMINATIONS THERE¬ 
IN REFERRED TO. 

See discussion under Point 6. Also McPher- 
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son v. Blacker, 146 U. S. 1, 13 Sup. Ct. Rep. 3j 36 
L. Ed. 869. 

Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. Rep. 
18, 27 L. Ed. 835. 

United States v. Cruikshank, 92 U. S. 542,j 23 
L. Ed. 588. 

United States v. Reese, 92 U. S. 214, 23 L. Ed. 
563. 

i 

7. (d) UNDER THE COMMERCE CLAUSE. 

The Federal Corrupt Practices Act under discussion. 
Sec. 241, subsection (c), defines a “political committee” 
as a committee “which accepts contributions or makes 
expenditures for the purpose of influencing or attemp¬ 
ting to influence the election of candidates or presiden¬ 
tial or vice-presidential electors (1) in two or more 
states.” | 

By Clause III of Section 8 of Art. I of the Constitu¬ 
tion, known as the “Commerce Clause,” Congress is Em¬ 
powered to “regulate commerce with foreign nations, 
and among the several states.” 

The provisions of the Federal Corrupt Practices 
of 1925 respecting presidential electors cannot be Sus¬ 
tained under this clause of the Constitution. This phe 
government concedes (appellant’s brief p. 96). 

Voting at an election or the influencing or attempting 
to influence the appointment of presidential electors is 
not of itself interstate commerce, even though it takes 
place in more than one state. There are many things 
which operate to influence the appointment of electors, 
or election of public officials, as was succinctly stated 
by Mr. Justice McReynolds in the case of Newberr^ v. 
United States, supra: (65 L. Ed. 913, 921). 

“Many things are prerequisites to elections or 
may affect their outcome,—voters, education, 
means of transportation, health, public discus¬ 
sion, immigration, private animosities, even 
the face and figure of the candidate; but author¬ 
ity to regulate the manner of holding them gives 




no right to control any of these. It is settled, e. 
g., that the power to regulate interstate and for¬ 
eign commerce does not reach whatever is es¬ 
sential thereto. Without agriculture, manufac¬ 
turing, mining, etc. commerce could not exist; but 
this fact does not suffice to subject them to the 
i control of Congress. Kidd v. Pearson, 128 U. S. 
1, 9 Sup. Ct. Rep. 6, 32 L. Ed. 346, 2 Inters. Com. 
Rep. 232.” 

The Hon. Charles E. Hughes, the present Chief Jus¬ 
tice of the United States, met the interstate commerce 
argument with respect to the former Federal Corrupt 
Practices Act in the brief which he filed as counsel in 
the Newberry case, saying: 

“Thus the power to regulate interstate and for¬ 
eign commerce has a content which the fathers 
could not foresee. The changes in our methods 
of communication, the development of instrumen¬ 
talities undreamed of when the Constitution was 
adopted which have called for novel application 
of the power, have in no way extended the power 
itself. As was said in re Debs, 158 U. S. 564, 591: 
'The Constitution has not changed. The power is 
the same. But it operates today upon modes of 
interstate commerce unknown to the fathers, and 
it will operate with equal force upon any new 
modes of such commerce which the future may 
develop/ 

“If that which is the subject of the attempted 
regulation is in fact interstate commerce, or for¬ 
eign commerce it is none the less within the pow¬ 
er conferred upon Congress because the framers 
did not foresee the conditions to which it would 
be applied. But, on the other hand, that which is 
not interstate or foreign commerce cannot be 
brought within the power of regulation merely 
because of the existence of opinion that it would 
be advisable that Congress should exercise the 
power. (Hammer v. Dagenhart, 247 U. S. 251.) 

“The power exercised must be found within the 
definition of the power conferred. And when the 
Constitution uses a term of definite meaning at 
the time when the Constitution was adopted, no 
supposed public policy can justify legislation out- 
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side the authority thus limited.” (Heavy print 
ours.) I 

That influencing an election in two states is not of ii- 
self interstate commerce is easily demonstrated. Should 
a speaker for a political committee be speaking in a hall 
near a state line and his voice carry beyond the state 
and reach an audience assembled on the outside in the 

i 

adjoining state, whose thinking may be influenced by 
his argument, he would be exerting an influence in two 
states, but he certainly could not by any stretch of the 
imagination be regarded as engaged in interstate com¬ 
merce. Illustrations might be indefinitely multiplied 
showing the absurdity of attempting to sustain this act 
upon any theory of interstate commerce. The ternjis 
“election” and “commerce” are the very antithesis of 
each other. 

i 

The fact that contributions may be received in t\ta> 
or more states or a committee functions for two or mo^re 
states for the purpose of influencing the appointment bf 
presidential electors in other states, and though the con¬ 
tributions may be sent through the mail, or even car¬ 
ried by the persons from one state to another, does not 
constitute interstate commerce as defined by the Su¬ 
preme Court. 

I 

The contention that the election of presidential elec¬ 
tors in the various states is not the subject of inter¬ 
state commerce and so not subject to regulation by Cbn- 
gress, finds its support by analogy, in the cases decided 
by the Supreme Court of the United States involving 
insurance contracts, baseball, and foreign bills of ex¬ 
change. 

In Paul v. Virginia, 8 Wall 168, at 183, 19 L. Ed. 357, 
when for the first time the Supreme Court had before it 
the question as to whether or not the making of insur¬ 
ance contracts was interstate commerce, in passing 
thereon in the negative, used this very decisive lan¬ 
guage: 


“They are like other personal contracts be¬ 
tween parties which are completed by their sig¬ 
nature and the transfer of the consideration. Such 
contracts are not interstate transactions, though 
the parties may be domiciled in different states, 
* * * do not take effect—are not executed 

contracts until delivered by the agent in Virginia. 
They are, then, local transactions and are gov¬ 
erned by the local law. They do not constitute a 
part of the commerce between the states any more 
than a contract for the purchase and sale of goods 
in Virginia by a citizen of New York whilst in 
Virginia would constitute a portion of such com¬ 
merce.” 

Thus, in effect, having held that the making of con¬ 
tracts between persons in different states does not con¬ 
stitute interstate commerce, how much more can it be 
said that the acceptance of contributions for elections 
in the various state cannot constitute commerce? 

In Nathan v. Louisiana, 8 How. 73, at 81, 12 L. Ed. 
992, the Supreme Court established the rule that the 
buying and selling of foreign bills of exchange, though 
they are an aid to an instrument of commerce, are not 
of themselves commerce. 

“Now the individual who uses his money and 
credit in buying and selling bills of exchange, and 
who thereby realizes a profit * * * is not 

engaged in commerce, but in supplying an instru¬ 
ment of commerce. He is less connected with it 
than the ship builder, without whose labor foreign 
commerce could not be carried on. * * * 

“A bill of exchange is neither an export nor an 
import. It is not transmitted through the ordin¬ 
ary channels of commerce, but through the mail.” 

If a foreign bill of exchange can only find delivery by 
means of transmission through the channels of com¬ 
merce, to wit, the mail or by personal carriage, how 
can it be effectively urged that the acceptance of contri¬ 
butions to influence voters in the several states, in it¬ 
self not commerce, can be made commerce by the man¬ 
ner of the transportation of the funds? 
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In Federal Base Ball Club of Baltimore v. National 
League, 259 U. S. 200, at 209, 66 L. Ed. 898, the Supreme 
Court held that the exhibition of baseball games in Sun¬ 
dry states were essentially state affairs, and do not be¬ 
come interstate commerce because of the fact that in 
order to exhibit such baseball games, it becomes neces¬ 
sary to induce the players to cross the state lines to take 
positions with competing teams of players. In analysing 
the case, the Supreme Court said that transportation of 
the players was a mere incident and not the essential 
part of the transaction, and found that the exhibition 
of a baseball game did not constitute commerce. In the 
language of the court: 

“* * * the exhibition, although made for 

money, would not be called trade or commerc^ in 
the commonly accepted use of those words. As 
is put by the defendant, personal effort, not| re¬ 
lated to production, is not a subject of commerce. 
That which in its consummation, is not commerce, 
does not become commerce among the states be¬ 
cause the transportation that we have mentioned 
takes place. To repeat the illustrations given by 
the Court below, a firm of lawyers sending out a 
member to argue a case, or the Chautauqua jlec- 
ture bureau sending out lecturers, does not! en¬ 
gage in such commerce because the lawyer or lec¬ 
turer goes to another State.” (Heavy print ours.) 

The striking language of the Supreme Court, tha|; if 
in act in consummation is not commerce, the manned of 
the transportation will not make it commerce, should, we 
contend, establish conclusively that the transportation 
of a contribution for influencing the appointment of a 
presidential elector is not interstate commerce, because 
the voting for him, in its consummation, is not interstate 
commerce. 

In New York Life Insurance Co. v. Cravens, 178 Uj S. 
389, at 401, 44 L. Ed. 1116, the Supreme Court again had 
before it the subject of insurance, and reiterated that 
such a contract is not interstate commerce. The Court 
said: 




“* * * and will only repeat: ‘The business 

of insurance is not commerce. The contract of 
insurance is not an instrumentality of commerce. 
The making of such a contract is a mere incident 
of commercial intercourse, and in this respect 
there is no difference whatever between insurance 
against fire and insurance against “the perils of 
the sea.” ’ And we add, or against the uncertainty 
of man's mortality.” 

In New York Life Insurance Co. v. Deer Lodge County, 

231 U. S. 495, at 509-510, 58 L. Ed. 332 the Supreme 

Court re-examined all decisions dealing with the subject 

of insurance, and affirmed its earlier decisions, saying: 

» 

“That they may live in different States and 
hence use the mails for their communications 
does not give character to what they do; cannot 
make a personal contract the transportation of 
commodities from one State to another, * * * ” 

See also Both well v. Buckbee, Mears Co. (1927) 275 
U. S. 274, 48 Sup. Ct. Rep. 124, 72 L. Ed. 277. 

In Hemphill v. Orloss (1928), 277 U. S. 537, 48 Sup. 
Ct. Rep. 577, 72 L. Ed. 978, in which a Massachusetts 
trust engaged in business in the state of Michigan was 
suing a resident of that state on her negotiable prom¬ 
issory note, the Supreme Court held that the business 
of dealing in negotiable notes by citizens of different 
states was not interstate commerce. 

In Graniteville Mfg. Co. v. Query, (1931) 283 U. S. 
376, 75 L. Ed. 1126, affirming 44 Fed. (2) 64, the Su¬ 
preme Court held valid a state statute imposing a stamp 
tax upon promissory notes executed within a state pay¬ 
able without and sent through the mails for collection, 
as against the contention that it imposed a burden on 
interstate commerce. 

Congress cannot make commerce out of that which 
is not commerce. 

In Adair v. United States, 208 U. S. 161, 52 L. Ed. 436, 
the United States Supreme Court held that there was 
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no such connection between interstate commerce and 


membership in a labor organization as to authorize Con¬ 
gress by the act of June 1, 1898, to make it a crime 
against the United States for an agent or officer of an 
interstate carrier having full authority in the premises 
from his principal, to discharge an employee from ser¬ 
vice to such carrier because of membership. 

In Hammer v. Dagenhart, 247 U. S. 251, 38 Sup.| Ct. 
Rep. 529, 62 L. Ed. 1101, the Supreme Court refused to 
uphold the constitutionality of the act of Congress of 
September 1, 1916, which undertook to prohibit the 
transportation in interstate commerce of manufactured 
goods which were a product of child labor, saying: 

i 

“Commerce 'consists of intercourse and traffic 
* * * and includes the transportation of per¬ 

sons and property, as well as the purchase, sale 
and exchange of commodities/ The making of 
goods and the mining of coal are not commerce, 
nor does the fact that these things are to be after¬ 
wards shipped, or used in interstate commerce, 
make their production a part thereof. Delaware, 
L. & W. R. Co. v. Yurkonis, 238 U. S. 439, 35 Sup. 
Ct. Rep. 902, 59 L. Ed. 1397. * * * 

“In our view the necessary effect of this act is,- 
by means of a prohibition against the movement 
in interstate commerce of ordinary commercial 
commodities, to regulate the hours of labor! of 
children in factories and mines within the state, 

.—a purely state authority. Thus the act in a 
twofold sense is repugnant to the Constitution. 
It not only transcends the authority delegated to 
Congress over commerce, but also exerts a power 
as to a purely local matter to which the Federal 
authority does not extend. The far-reaching re¬ 
sult of upholding the act cannot be more plainly 
indicated than by pointing out that if Congress 
can thus regulate matters intrusted to local au¬ 
thority by prohibition of the movement of com¬ 
modities in interstate commerce, all freedom of 
commerce will be at an end, and the power of the 
states over local matters may be eliminated, and 
thus our system of government be practically de¬ 
stroyed.” 



There is nothing in the text and structure of the 
Federal Corrupt Practices Act of 1925 to sustain the 
theory that Congress passed it with the view that it was 
undertaking to regulate interstate commerce. A care¬ 
ful investigation discloses that in all of the legislation 
which Congress had attempted to enact under the con¬ 
stitutional authority to regulate interstate commerce, 
the statute has specifically referred to the movement of 
some commodity or the doing of some act in connection 
with interstate commerce. The White Slave Act, the 
Grain Futures Act, the Dyer Act, the various Interstate 
Commerce Acts, the Webb-Kenyon Act, the Reed Amend¬ 
ment, and in all others of this character the language of 
the statute expressly refers to interstate commerce. 

There is no mention anywhere in the Federal Corrupt 
Practices Act of 1925 of interstate commerce. If the 
act is attempted to be sustained upon the theory that it 
is passed under the commerce clause, then of what does 
the commerce consist? The attempt to influence voters 
by the spoken word which may be heard across state 
lines, the written or printed word which may find its way 
across state lines, by the travel of the voter to reach his 

voting precinct, or by speakers traversing state boundar¬ 
ies? Or is it the fact that a contributor may send his 
money to the political committee across state lines or 
that some of the checks or money given in payment of 
service or expenses may get beyond the confines of a 
single state? If the fact that at some time in the con¬ 
duct of a presidential campaign something may be done 
or said the effect of which may extend beyond a single 
state, does that fact throw the entire right to control 
the appointment of presidential electors into the hands 

of Congress?! If Congress has power to legislate, then 
under Art. VI of the Constitution which makes its laws 
the supreme law it may supersede the legislature in point 
of authority and the power to appoint presidential elec¬ 
tors be taken wholly from the legislature. Such a state¬ 
ment carries its own refutation. Congress cannot by 
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passing a law that applies to two or to forty-eight states 
undertake to exercise legislative authority over the ap¬ 
pointment of presidential electors which it cannot exer¬ 
cise with respect to a single state. Such a principle of 
constitutional construction of the commerce clause 
would, as the Supreme Court stated in its opinion, in jthe 
Newberry case, supra, enable the Federal Congress to 
usurp practically every function of the state legislature. 

An analysis of the provisions of the Federal Corrupt 
Practices Act of 1925 relating to attempts to regulate the 
appointment of presidential electors is sufficient to sljiow 
conclusively that it was not enacted as a regulation of 
interstate commerce for the following reasons: 


1. It contains no reference to interstate commerce. 

2. Its provisions do not undertake to require a report 
of all contributions and expenditures that may cross 
state lines. For example (a) the duly organized state 
and local committees of a political party are not required 
to file any report whatsoever, either with respect to 
Congressional elections or presidential electors. They 
have to give no accounting for money that is sent to 
them from outside their own community or beyond j;he 
state. Money can be poured across state lines to the 
local and state committees of the regular political parties 
and no report by them of its receipt or use is required, 
(b) The state or local committees of a movement which 
operates sectionally and which are not branches of a 
national committee are not required to report contribu¬ 
tions or expenditures although both may cross state 
lines. Sec. 245, which relates to the reports required of 
individuals who make contributions to influence the elec¬ 
tion in two or more states other than by a contribution 
to a political committee does not require any report at 
all of any amount that any individual may give to in¬ 
fluence the election of presidential electors, since the elec¬ 
tion refers only to expenditures made to influence t;he 
election of candidates, and a candidate is defined by Sec. 
241 (b) to mean/ an individual whose name is presented 



at an election for election as Senator or Representative 
in Congress. Had Congress, when it passed this act, 
been attempting to regulate contributions and expendi¬ 
tures made by political committees through the medium 
of interstate commerce it would be remarkable that it 
left unmentioned and unregulated those means by which 
the vast expenditures are made in political campaigns 
through the facilities of interstate commerce. 

In Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. Rep. 453, 
66 L. Ed. 822, 829 the court had before it the Future Trad¬ 
ing Act of Congress of August 24, 1921. The contention 
was made that it should be sustained under the taxing 
power and when this failed to support it, as a regulation 
of interstate commerce. In holding the act unconstitu¬ 
tional the court, through Chief Justice Taft, said with 
respect to these arguments: 

“WHEN THIS PURPOSE IS DECLARED IN 
THE TITLE TO THE BILL, AND IS SO CLEAR 
FROM THE EFFECT OF THE PROVISIONS OF 
THE BILL ITSELF, IT LEAVES NO GROUND 
UPON WHICH THE PROVISIONS WE HAVE 
BEEN CONSIDERING CAN BE SUSTAINED 
AS A VALID EXERCISE OF THE TAXING 
POWER. * * * 

“A reading of the act makes it quite clear that 
Congress sought to use the taxing power to give 
validity to the act. IT DID NOT HAYE THE EX¬ 
ERCISE OF ITS POWER UNDER THE COM¬ 
MERCE CLAUSE IN MIND, AND SO DID NOT 
INTRODUCE INTO THE ACT THE LIMITA¬ 
TIONS WHICH CERTAINLY WOULD ACCOM¬ 
PANY AND MARK AN EXERCISE OF THE 
POWER UNDER THE LATTER CLAUSE. * * 

“It follows that sales for future delivery on 
the Board of Trade ARE NOT, IN AND OF 
THEMSELVES, INTERSTATE COMMERCE. 
They can not come within the regulatory power 
of Congress as such, unless they are regarded by 
Congress, from the evidence before it, as directly 
interfering with interstate commerce so as to be 
an obstruction or a burden thereon.” (Capitals 
ours.) 
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The conclusive answer to the suggestion that the fed¬ 
eral Corrupt Practices Act of 1925, as to presidential 
electors, can be sustained under the commerce clause is 
that the subject of their appointment is covered speci¬ 
fically in Art. II, Sec. 1 of the Constitution, and no gen¬ 
eral authority under the commerce clause can be held 
to impliedly supersede a specific constitutional provision 
WHICH HAS EXPRESSLY COMMITTED THE EX¬ 
CLUSIVE REGULATION OVER THE APPOINTMEjNT 
OF PRESIDENTIAL ELECTORS TO THE STATE 
LEGISLATURES. Especially is this true of a consti¬ 
tutional provision like that creating the electoral college, 
which was not only considered by the people with respect 
to the original Constitution but later considered in con¬ 
nection with the agitation which resulted in the Xllth 
Amendment, in which, as has been pointed out, the 
method of appointing presidential electors was un¬ 
changed. 

i 

That a general clause will not be construed to super¬ 
sede a specific clause of the Constitution is shown by ihe 
following cases: Monongahela Nav. Co. v. United States, 
148 U. S. 312, 13 Sup. Ct. Rep. 622, 37 L. Ed. 463; Serin- 
ton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. Rep. 48, 45 L. 
Ed. 126; Adair v. United States, 208 U. S. 161, 28 Sup. 
Ct. Rep. 277, 52 L. Ed. 436; 13 Ann Cas. 764; Standird 
00 Co. of Indiana v. United States (1908), 164 Fed. 376; 
certiorari denied, 29 Sup. Ct. Rep. 689, 212 U. S. 579, 
53 L. Ed. 659. 

7. (e) UNDER ANY DOCTRINE OF INHERENT 
NECESSITY. 

The Hon. Charles E. Hughes, in his brief in the New¬ 
berry case, supra, answered this contention in the fal¬ 
lowing words: 

'‘With apparent recognition of the difficulty iof 
sustaining the Federal statute in question under 
the power to regulate ‘the times, places and man¬ 
ner of holding elections’ (Art. I, Sec. 4), the 
Government attempts to find a basis for the stat- 

I 

I 
i 
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ute in an asserted inherent power. 

“The argument is not only without warrant in 
any authoritative construction of the Constitu- 
tution, but it is clearly at war with the conception 
of Federal power which alone made the adoption 
of the Constitution possible. 

“The people were jealous of Federal interfer¬ 
ence with their political rights. It is not enough 
to say that the offices were new offices which the 
Constitution established, for it was as to these 
offices that it was recognized as essential, in or¬ 
der to secure the adoption of the Constitution, 
that the scope of Federal power, so far as it 
bore upon the political freedom of the people in 
their respective States, should be definitely limit¬ 
ed. 

“Thus, in connection with the election of Pres¬ 
ident and Vice President, the electors were to be 
appointed by each State' in such manner as the 
legislature thereof may direct.' (Art. II, sec. 1, 
subd. 2).'' 

If upon any theory of implied power the right of Con¬ 
gress to regulate candidates for presidential electors can 
be admitted, then where does that power end? If Con¬ 
gress may provide for publicity in connection with con¬ 
tributions and expenditures to influence the selection or 
appointment of presidential electors, then is there like¬ 
wise an implied power to regulate the amount which a 
citizen or an organization may expend, or to fix the 
educational qualifications of electors, to regulate the age, 
to require the election by districts, their nomination by 
primaries, by popular election, etc.? Once the power 
begins it admits of no limitation. It has been the prac¬ 
tice in many states in the past for the legislature to 
appoint the electors to cast the electoral vote of the state 
for President. If the power of Congress to regulate ex¬ 
penditures in connection with such appointment is es¬ 
tablished, then in those instances where the legislature 
appointed the electors Congress might require every citi¬ 
zen who expended any money to influence the election of 
any candidate for the state legislature to make report 
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of contributions and expenditures, and we would have a 
situation where Congress would be supervising the elec¬ 
tion of members of the state legislature. State auton¬ 
omy might be destroyed. 

Under such a theory Congress could require the leg¬ 
islature to act in either open or executive session upon 
appointment of electors; could prescribe the form of res¬ 
olution to be followed; require the registration of lobby¬ 
ists appearing before the legislature in the interest of 
candidates for appointment as electors; in short, assume 
in practical effect the prerogative of the legislature it¬ 
self. The Constitutional Convention refused to allow 


regulate the incidents of appointment or election of pres¬ 
idential electors would be to amend the Constitution by 
judicial decision to allow Congress to do what the mak¬ 
ers of the Constitution specifically refused to do. 

The fact that under present practices the legislatures 
allow presidential electors to be elected by popular flec¬ 
tion, or to be nominated at presidential preferential pri¬ 
maries, has not changed the Constitution, nor in any y?a,y 
enlarged the power of Congress from what it was orig¬ 
inally. 

There is no justification for invoking the doctrine of 
implied powers in order to sustain the constitutionality 
of the provisions of the Federal Corrupt Practices Act 
of 1925, respecting presidential electors, a theory re¬ 
sorted to by appellant on the ground that the exercise of 
such an implied legislative power is necessary to effec¬ 
tuate some authority expressly conferred by the Consti¬ 
tution. If the provisions of the Federal Corrupt Prac¬ 
tices Act of 1925, in so far as they relate to presidential 
or vice presidential elections, were repealed or held un¬ 
constitutional by the courts it would not in any way im¬ 
pair or embarrass the operation of the government. The 
states have full legislative authority to enact all lkws 
that may be necessary to protect against corruption in 


Congress to elect the President, that plan being specif¬ 
ically rejected. To concede the power to Congress to 
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the appointment or election of presidential electors. That 
the existence of such legislation is not essential is con¬ 
clusively shown by the fact that for 136 years the Con¬ 
gress of the United States never undertook to require a 
report of the contributions and expenditures made to in¬ 
fluence the selection of presidential and vice presidential 
electors. This was pointed out by the Supreme Court in 
Fitzgerald v. Green, 134 U. S. 377, 10 Sup. Ct. 586, 33 L. 
Ed. 951, 953 where it was (said:) 

“Congress has never undertaken to interfere 
with the manner of appointing electors, or where 
(according to the now general usage) the mode 
of appointment prescribed by the law of the State 
is election by the people, to regulate the conduct 
of such election, or to punish any fraud in voting 
for electors; but has left these matters to the 
control of the States.” 

The United States Supreme Court in United States v. 
Sprague, 282 U. S. 716, 75 L. Ed. 640, recently refused 
to resort to any theory of “political science” or “political 
thought” of the times and a “scientific approach to the 
problems of government” in construing a plain and un¬ 
ambiguous provision of the Constitution of the United 
States. 

8. THE IXth AND Xth AMENDMENTS RESERVE 
TO THE STATES RESPECTIVELY OR TO THE 
PEOPLE ALL RIGHTS NOT EXPRESSLY CON¬ 
FERRED UPON THE CONGRESS BY THE CON¬ 
STITUTION. 

Constitution, Amendment IX. “The enumera¬ 
tion in the Constitution, of certain rights, shall 
not be construed to deny or disparage others re¬ 
tained by the people.” 

Constitution, Amendment X. “The powers not 
delegated to the United States by the Constitu¬ 
tion, nor prohibited by it to the States, are re¬ 
served to the States respectively, or to the 
people.” 

The legislation in this case, in so far as it relates to 
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presidential electors, violates these two Amendments to 
the Constitution. In Kansas v. Colorado, 206 U. SL 46, 
at 89-91, 51 L. Ed. 956, the Supreme Court held that all 
powers not conferred upon the Federal government are 
expressly retained by the states or the people thereof. 
The court said: 

‘'Appreciating the force of this, counsel for the 
Government relies upon ‘the doctrine of sovereign 
and inherent power/ ♦ * * His argument 

runs substantially along this line: All legislative 
power must be vested in either the State or the 
National Government; no legislative powers: be¬ 
long to a State government other than tnose 
which affect solely the internal affairs of that 
State; consequently all powers which are nation¬ 
al in their scope must be found vested in the Con¬ 
gress of the United States. But the proposition 
that there are legislative powers affecting the Na¬ 
tion as a whole which belong to, although notj ex¬ 
pressed in, the grant of powers, is in direct con¬ 
flict with the doctrine that this is a government 
of enumerated powers. That this is such a gov¬ 
ernment clearly appears from the Constitution, 
independently of the amendments, for otherwise 
there would be an instrument granting certain 
specified things made operative to grant other and 
distinct things. This natural construction of the 
original body of the Constitution is made absolute¬ 
ly certain by the 10th Amendment. This amend¬ 
ment, which was seemingly adopted with pre¬ 
science of just such contention as the present, 
disclosed the widespread fear that the National 
Government might, under the pressure of a sup¬ 
posed general welfare, attempt to exercise powers 
which had not been granted. With equal determ¬ 
ination, the framers intended that no such ] as¬ 
sumption should ever find justification in thej or¬ 
ganic act, and that if, in the future, futher 
powers seemed necessary, they should be grant¬ 
ed by the people in the manner they had pro¬ 
vided for amending that act. It reads: ‘The 
powers not delegated to the United States by!the 
Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people/ The argument of counsel ignores the 
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principal factor in this article, to-wit, ‘the peo¬ 
ple/ Its principal purpose was not the distribu¬ 
tion of power between the United States and the 
States, but a reservation to the people of all 
powers not granted. The preamble of the Con¬ 
stitution declares who framed it.—‘We, the peo¬ 
ple of the United States/ not the people of one 
State, but the people of all the States; and Arti¬ 
cle 10 reserves to the people of all the States the 
powers not delegated to the United States. The 
powers affecting the internal affairs of the States 
not granted to the United States by the Consti¬ 
tution, nor prohibited by it to the States, are re¬ 
served to the States respectively, and all powers 
of a national character which are not delegated 
to the National Government by the Constitution 
are reserved to the people of the United States. 
The people who adopted the Constitution knew 
that in the nature of things they could not fore¬ 
see all the questions which might arise in the 
future, all the circumstances which might call 
for the exercise of further national powers than 
those granted to the United States, and, after 
making provision for an amendment to the Con¬ 
stitution by which any needed additional powers 
would be granted, they reserved to themselves all 
powers not so delegated. This Article 10 is not 
to be shorn of its meaning by any narrow or 
technical construction, but is to be considered 
fairly and liberally so as to give effect to its 
scope and meaning.” 

Hon. James M. Beck, in “The Vanishing Rights of 
the States,” (1926) a discussion of the power of the 
Senate to refuse to seat a Senator (Vare) because of 
large campaign expenditures, said, page 82: 

“There is a clear distinction between the ma¬ 
chinery of ‘elections' from the registration of the 
voter and the final casting of the ballot, over 
which Congress has undoubtedly this supervisory 
power, and the collateral and ancillary activities 
of citizens in selecting their candidates and in 
conducting their political campaigns. 

“To argue that the Federal government has 
either an express or implied power to regulate all 
activities of the citizen, which has any relation 
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to elections, is to assert that the Federal gov¬ 
ernment could substantially destroy the political 
activities of the citizens. Thus it would regulate 
the character of political campaigns and the ma¬ 
chinery of party government, and there would 
be a most dangerous extension of Federal power, 
of which no man could see the end. For example. 
Congress could require primaries as against the 
wish of a state, or could require conventions; j or 
it could restrict candidates or define issues. Where 
would be the limit of such a power?” 

Or as the matter was expressed by the Hon. Charles 
E. Hughes, as counsel in his brief in the Newberry 
case, supra: 

i 

“A distinction is at once apparent between t)ie 
regulations of the manner of holding elections, 
in order to protect the right of the voter in cast¬ 
ing his vote and to secure a fair count of tjhe 
vote, and the attempt to interfere with or con¬ 
trol the activities of the people of the States in 
the conduct of political campaigns. In other 
words, if we assume the validity of regulations 
which protect each qualified voter in the exercise 
of his right to vote and which provide for tljie 
supervision of the casting of the vote and tile 
proper ascertainment of the result of the vol^e, 
then the question is whether Congress can go 
further and attempt to control the educational 
campaign. Upon what ground can it be said th&t 
Congress can provide how many meetings shall 
be held, where meetings shall be held, how maiiy 
speakers shall be allowed to speak for a candi¬ 
date, how many circulars may be distributed, how 
many committees may act in behalf of a candi¬ 
date, how they shall be organized and what shall 
be the limit of their honest activity? 

"To hold that Congress may regulate such 
modes of popular expression, or may thus impose 
its will upon the extent of the political activity 
of the people of the States, is to ignore the fun¬ 
damental limitations of the power of Congress. 
No one can read Hamilton's articles in the ‘Fed¬ 
eralist' with respect to this power and believe for 
a moment that there would have been any chance 
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of ratifying the Constitution had it been proposed 
to delegate such a power.” 

9. THERE IS NO POWER IN CONGRESS TO REG¬ 
ULATE ELECTIONS GENERALLY: 

a. EVEN AS TO MEMBERS OF CONGRESS, IT IS 
LIMITED TO “THE TIMES, PLACES AND MAN¬ 
NER OF HOLDING ELECTIONS FOR SENA¬ 
TORS AND REPRESENTATIVES.” THE FIX¬ 
ING OF THE QUALIFICATIONS OF THE 
VOTERS AS TO THEM IS RESERVED TO THE 
STATES. 

b. THE RIGHT OF SUFFRAGE IS CONTROLLED 
BY THE STATES, EXCLUSIVELY, EXCEPT AS 
AGAINST DISCRIMINATION. 

It is settled that the Constitution does not define the 
privileges and immunities of citizens and the right of 
suffrage is not one of them. In Minor v. Happersett, 
21 Wall. 162, 22 L. Ed. 627, 629, the court said of the 
XTV Amendment: 

“The amendment did not add to the privileges 
and immunities of a citizen. It simply furnished 
an additional guaranty for the protection of such 
as he already had. No new voters were neces¬ 
sarily made by it. Indirectly it may have had 
that effect, because it may have increased the 
number of citizens entitled to suffrage under the 
Constitution and laws of the States, but it op¬ 
erates for this purpose, if at all, through the 
States and the State laws, and not directly upon 
the citizens.” 

In McPherson v. Blacker, 146 U. S. 1, 36 L. Ed. 869 
at p. 878, it is said: 

“The right to vote in the States, comes from 
the States, but the right of exemption from the 
prohibited discrimination, comes from the United 
States.” 

It is also settled that the prohibitions of the XTV 
Amendment 'have reference to state action exclusively. 
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Virginia v. Rives 100 U. S. 313, 10 Otto 313, 25 L. 
Ed. 667; Hodges v. United States, 203 U. S. 1, 27 Sup. 
a. Rep. 6, 51 L. Ed. 65. | 

Civil Rights such as are guaranteed by the Constitu¬ 
tion against state aggression cannot be impaired ! by 
the wrongful act of individuals unsupported by state 
authority in the shape of laws, customs, judicial or!ex¬ 
ecutive proceedings. 


Civil Right Cases, 109 U. S. 3, 3 Sup. Ct. Rep. 
18, 27, L. Ed. 835. 

The XVth Amendment brought the right of citizens 
of the United States to vote within the protection of 

i 

Congress. The right of suffrage was not made coex¬ 
tensive with citizenship and this amendment did not 
confer the right of vote upon any one. It left the po]wer 
to determine the qualifications of voters to the several 
states. 

United States v. Reese, 92 U. S. 214; 23 L. Ed. 
563; 

Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. Rep. 
656, 30 L. Ed. 766; 


United States v. Harris, 106 U. S. 629, 1 Sup.' Ct. 

Rep. 601, 27 L. Ed. 290; 

Minor v. Happersett, 21 Wall. 162; 22 L. Ed. 627; 

United States v. Cruikshank, 92 U. S. 542, 23 L. 

Ed. 588. 

A statute which attempts to punish purely individual 
action as distinguished from some act of the state or 
state agencies cannot be sustained under the XVth 
Amendment. 

James v. Bowman, 190 U. S. 127, 23 Sup. Ct. Rep. 

678, 47 L. Ed. 979. 

The decisions of the United States Supreme C(j>urt 
under the XIVth and XVth Amendments settle con¬ 
clusively that these amendments did not have the effect 
of conferring any general authority upon Congress to 
regulate elections. Its legislative authority is restricted 
simply to prevent the discriminations covered by these 
amendments and can be exerted only against acts of the 
state or state agencies. 




10. WHERE THE FRAMERS OF THE CONSTITU¬ 
TION INTENDED TO GIVE CONGRESS POWER 
TO REGULATE AN ELECTION THEY PRO¬ 
VIDED FOR IT IN EXPRESS TERMS. 

The only provision of the Constitution of the United 
States which confers upon Congress authority to regu¬ 
late elections is with respect to members of Congress. 
Art. 1, Sec. 4, of the Constitution provides: 

“The Times, Places and Manner of holding 
Elections for Senators and Representatives, shall 
be prescribed in each State by the Legislature 
thereof; but the Congress may at any time by 
law make or alter such Regulations, except as to 
the Places of choosing Senators.” 

The power of Congress to enact legislation regulating 
the “manner” of election of Senators and Representa¬ 
tives in Congress will admit of no question. 

See In re Coy (1888) 127 U. S. 731, 8 S. Ct. 1263, 
32 L Ed 274 * 

Ex parte Yarbrough 110 U. S. 651, 4 S. Ct. 152, 
28 L. Ed. 274. 

Despite the express authority granted Congress to 
regulate the time, place and manner of electing Sena¬ 
tors and Representatives, the power is not unlimited for 
there is reserved to the state the right to fix the quali¬ 
fications of those citizens who shall vote for Representa¬ 
tives and Senators. 

Art. 1, Sec. 2 provides: 

“The House of Representatives shall be com¬ 
posed of members chosen every second Year by 
the People of the several States, and the Electors 
in each State shall have the Qualifications requis¬ 
ite for Electors of the most numerous Branch of 
the State Legislature.” 

See Wiley v. Sinkler (S. C. 1900) 179 U. S. 58, 
21 S. C. 17, 45 L. Ed. 84; 

Swafford v. Templeton (Tenn. 1902) 185 U. S. 
487, 22 S. Ct 783, 46 L. Ed. 1005. 

Art. XVII of the Amendments to the Constitution 
relating to the direct election of Senators provides: 
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“The Senate of the United States shall be com¬ 
posed of two Senators from each State, elected 
by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each 
State shall have the qualifications requisite for 
electors of the most numerous branch of the 
State legislatures.” 

See U. S. Aczel (D. C. Ind. 1915), 219 F. 917. 

The authority of Congress to legislate with respect 
to the matter of holding Congressional elections is, un¬ 
der the decisions of the United States Supreme Coiirt, 
subject to the further limitation that it cannot regulate 
contributions and expenditures in connection with the 
nomination of Senators and Representatives in Congress 
in primary elections or nominating conventions. 

Newberry v. United States, 256 U. S. 232, 41 ^up. 

Ct. Rep. 469, 65 L. Ed. 913. 

Nor can it punish for acts affecting voting in the 
primary for the nomination of members of Congress, 
such as the bribery of voters. 


United States v. Gradwell, 243 U. S. 476, 37 
Ct. Rep. 407, 61 L. Ed. 857. 


S 


up. 


The extent to which Congress may regulate the activ¬ 
ities of citizens in influencing the election to Congress 
of candidates of their choice, where such acts do not re¬ 
late to, order at the polls, the actual casting of the ballot, 
the preservation of it, the count, and the certification of 
the returns is undetermined, for these questions h£ve 
never been passed upon by the United States Supreme 
Court. All of the cases considered by that tribunal aris¬ 
ing under legislation enacted by Congress to control Con¬ 
gressional elections have related to elections, directly, 
and have been connected with the holding of the elec¬ 
tion itself or matters arising thereafter. Diligent re¬ 
search has failed to disclose any case passing upon the 
power of Congress to regulate the inherent right of the 
citizen to exercise free speech, freedom of the press, 
liberty of action in going from one place to another, ad¬ 
vocating the merits of the candidate whose cause he es- 



pouses, a policy of government which he may favor, or 
opposing a candidate or a particular policy of govern¬ 
ment. So far as appears from judicial decisions, the leg¬ 
islative power of Congress with respect to such acts by 
citizens remains undefined, even as to elections of mem¬ 
bers of Congress. This was pointed out by the Hon. 

Charles E. Hughes in his brief in the Newberry case, 
quoted supra. 

The instant case does not involve the question of the 
power of Congress to regulate expenditures to influence 
the election of members of Congress and the authorities 
upon that subject are here cited merely to show the ex¬ 
tent to which the law may be regarded as judicially 
settled upon the extent of legislative authority possessed 
by Congress to regulate the election of Representatives 
and Senators where there is an express grant of power 
to Congress to regulate the “manner” of holding Con¬ 
gressional elections. 

But fundamental differences are contained in the Con¬ 
stitution with respect to the provisions relating to the 
appointment of presidential electors and the election of 
Representatives and Senators, Art. n, sec. 1, relative to 
presidential electors, limits the authority of Congress to 
that of fixing the time of their chusing; while, in the 
case of Representatives and Senators, power is specific¬ 
ally granted to Congress to alter the regulations made by 
the Legislatures, not only with respect to the “Times of 
Elections,” but also with respect to “Places and Manner” 
of holding them (except as to the Places of chusing Sen¬ 
ators, prior to the XVII amendment). In the one case 
no superior power is provided over the Legislature; while 
in the other, the paramount power is granted Congress 
to be exercised if it sees fit. The framers of the Cons¬ 
titution chose their words with the greatest care, and 
the use of the words “Maimer” in connection with the 
holding of elections for Senators and Representatives is 
Indicative of an intent to confer broad powers which are 
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wholly lacking in Congress with respect to the appoint¬ 
ment of Presidential Electors. 

I 

That there are limits which even a state legislature 
cannot transcend in the exercise of the police power, 
which is infinitely broader than any power conferred up¬ 
on Congress, to regulate the ‘‘manner” of holding a Con¬ 
gressional election, is clearly shown by the following 
cases. Thus it has been held: 

i 

A statute requiring a report of a civic league 
upon, a candidate for public office to state in 
full all the facts on which it is founded, together 
with the names and addresses of the persons fur¬ 
nishing it, violates a constitutional guaranty of 
freedom of speech. 

Re Harrison, 16 L.R.A. (N. S.) 950, 212 Mo. 88, 
110 S. W. 709. 

I 

A statute declaring that candidates for judicial 
and educational offices shall not be nominated, in¬ 
dorsed, recommended, criticized, or referred to 
in any manner by any political party, convention, 
or primary, violates a constitutional provision de¬ 
claring that every person may freely speak, write, 
and publish on all subjects, being responsible for 
the abuse of that liberty. 

State ex rel Ragan v. Junkin, 23 L.R.A. (N.S.) 839, 
85 Neb. 1, 122 N. W. 473. 

Also: 

/ The case of Louthan v. Com., 79 Va. 196, 52 Am. 

Rep. 626, while not in point, is of interest. 
It was there held that a statute forbidding 
judges and state school officers participat¬ 
ing actively in politics, making political 
speeches, or taking active part in political 
meetings, was unconstitutional where t|he 
constitution gave any citizen the right to 
speak, write, and publish his sentiments. 
23 L. R. A. (N. S.) 839, note. 

11. THE UNITED STATES SUPREME COURT HAS 
CONCLUSIVELY SETTLED THE STATUS OF A 
PRESIDENTIAL ELECTOR AS A STATE OFFIC¬ 
ER, AS RESPECTS BOTH HIS APPOINTMENT 
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AND ATTEMPTS TO INFLUENCE HIS APPOINT¬ 
MENT. 

The United States Supreme Court has had occasion to 
decide cases involving two aspects of the power con¬ 
ferred upon the state legislatures to appoint presidential 
electors under Art. II, Sec. 1 of the Constitution of the 
United States. One case dealt with the nature and scope 
of the power conferred upon the state legislature in se¬ 
lecting the mode of appointment. In McPherson v. Black¬ 
er, (supra) there was involved the validity of an act of 
the Michigan Legislature of May 1, 1891, which changed 
the method of appointment of presidential electors there¬ 
tofore employed in the state and provided that there 
should be elected by the people one elector and an alter¬ 
nate elector in each of the twelve Congressional districts 
into which the state was divided, and an elector and an 
alternate elector-at-large to be elected respectively by 
the people in two districts into which the state was di¬ 
vided, known as the eastern and western districts. It 
was contended that the act of the legislature was in 
violation of the Constitution since appointment by dis¬ 
tricts was not an appointment by the state because all 
its citizens otherwise qualified were not permitted to 
vote for all of the presidential electors and were thus 
deprived of privileges and immunities guaranteed citi¬ 
zens of the United States by the XIVth Amendment. 
This case, therefore, went to the very heart of the ques¬ 
tion of the nature and completeness of the power vested 
in the state legislature to provide for the appointment 
of presidential electors. The Supreme Court in an unan¬ 
imous opinion, after considering all of the sections of 
the Constitution involved, reviewing the debates in the 
constitutional convention, examining the precedents set 
by the several states respecting the mode of appoint¬ 
ment of electors, upheld the Michigan statute. In its 
opinion the court said: 

“From this review, in which we have been as¬ 
sisted by the laborious research of counsel, and 
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which might have been greatly expanded, it is 
seen that from the formation of the government 
until now the practical construction of the clause 
has conceded plenary power to the state legisla¬ 
tures in the matter of the appointment of elec¬ 
tors. 

“Even in the heated controversy of 1876- , 77 
the electoral vote of Colorado cast by electors chos¬ 
en by the legislature passed unchallenged; and 
our attention has not been drawn to any previous 
attempt to submit to the courts the determination 
of the constitutionality of state action. 

“In short, the appointment and mode of appoint¬ 
ment of electors belong exclusively to the states un¬ 
der the Constitution of the United States.” (P. 877, 
36 L. Ed. (Italics ours.) 

(This case, therefore, settled the law as to the full and 
complete authority of the state legislature to provide the 
mode of appointment. 


In another case, that of Fitzgerald v. Green, 134 Ui. S. 
377, 10 Sup. Ct. Rep. 586, 33 L. Ed. 951, the question 
was the right and power of the state legislature to reg¬ 
ulate the acts of a citizen effecting the appointment of 
presidential electors. The defendant in that case was 
convicted upon an indictment in the state court of Vir¬ 
ginia charging him with having unlawfully voted fojr a 
Representative in Congress and for presidential and vice- 
presidential electors, he being disqualified to vote by 
reason of a prior conviction for petit larceny.. The de¬ 
fendant sought his release on a writ of habeas corpus, 
alleging that the offense for which he was convicted 
was a matter in the sole and exclusive jurisdiction of 
the Federal courts. The United States Supreme Court 
in a unanimous opinion upheld the full power of the 
state to regulate acts affecting the appointment of pres¬ 
idential electors, declaring: 

“The only rights and duties, expressly vested 
by the Constitution in the national government, 
with regard to the appointment or the votes of 
presidential electors, are by those provisions 
which authorize Congress to determine the time 


of choosing the electors and the day on which 
they shall give their votes, and which direct 
that the certificates of their votes shall be opened 
by the president of the Senate in the presence of 
the two Houses of Congress, and the votes shall 
then be counted. Constitution, art. 1 2, sec. 1; 
Amendments, art. 12. 

“The sole function of the presidential electors 
; is to cast, certify and transmit the vote of the 
State for President and Vice President of the 
Nation. Although the electors are appointed and act 
under and pursuant to the Constitution of the Unit - 
ed States, they are no more officers or agents of the 
United States than are the members of the State 
Legislatures when acting as electors of Federal Sen¬ 
ators, or the people of the States when acting as 
electors of representatives in Congress. Constitution, 
art. 1, secs. 2,3. 

“Congress has never undertaken to interfere 
with the manner of appointing electors, or, where 
(according to the now general usage) the mode 
of appointment prescribed by the law of the State 
is election by the people, to regulate the conduct 
of such election, or to punish any fraud in voting 
for electors; but has left these matters to the con¬ 
trol of the States.” (Italics ours.) 

The indictment in that case charged the casting of 
an illegal vote both for a member of Congress and a 
presidential and vice presidential elector. The reserva¬ 
tion made by the court in its opinion is highly significant. 
It clearly recognized the distinction made in the Consti¬ 
tution with respect to the power of Congress to legis¬ 
late regarding the election of members of Congress, for 
which authority is expressly conferred by the Consti¬ 
tution, and its power with respect to acts influencing the 
appointment of presidential electors. The Court said: 

“The question whether the State has concurrent 
power with the United States to punish fraudu¬ 
lent voting for representatives in Congress is not 
presented by the record before us. It may be that 
it has. Ex parte Siebold, 100 U. S. 371. But even 
if the State has no such power in regard to votes 
for representatives in Congress, it clearly has 
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such power in regard to votes for presidential 
electors, unaffected by anything in the Constitution 
and laws of the United States; and the including, 
in one indictment and sentence, of illegal voting 
both for a representative in Congress and for 
presidential electors, does not go to the jurisdic¬ 
tion of the state court, but is, at the worst, mere 
error, which cannot be inquired into by writ of 
habeas corpus. Ex parte Crouch, 112 U. S. 178 
(28:690); Re Coy, 127 U. S. 756-759 (32:281).’t 
(Italics ours.) 

It is to be noted that the court made no reservation 
with respect to the power of Congress to regulate the 
incidents growing out of the selection or appointment 
of presidential electors. 

These cases definitely settle two propositions: 

1. The plenary power of the state to provide for the 
method of appointment of presidential electors with the 
single exception as to fixing the time and the limitation 
against discrimination on account of race, color, previous 
condition of servitude or sex contained in the amend¬ 
ments to the Constitution. 

2. They also settle the full, complete and exclusive 
power of the state to regulate the acts of a citizen in¬ 
fluencing the selection of a presidential elector by cast¬ 
ing an illegal vote. The Supreme Court upheld the pow¬ 
er of the state to punish for that offense and by virtue 
of the broad grounds upon which it based its decision ex¬ 
cluded any right on the part of the Federal Government 
to punish for that offense. 

In the instant case, the charge is the failure to repprt 
contributions made to influence the election of presiden¬ 
tial electors. McPherson v. Blacker established that a 
popular election is an appointment. The reasoning of 
the Supreme Court in its decision in the Green case in¬ 
dicates clearly that the power to regulate acts and to 
punish for offenses affecting their appointment is tjie 
exclusive function of the state. This by reason of the 
nature of the subject must be so. Whatever may be tjhe 






power of Congress to legislate with regard to presiden¬ 
tial electors after they are appointed and become such, 
it is very clear that until the appointment is made there 
is under the Constitution no subject matter with regard 
to which Congress can legislate. A candidate for presi¬ 
dential elector is not an elector until after his appoint¬ 
ment. The legislature may at any time repeal all state 
laws providing for the appointment of electors. (See 
The Electoral System, (Dougherty) infra. The Constitu¬ 
tion nowhere deals with candidates for presidential 
electors. 

The only term used in the Constitution with respect 
to the process of presidential election is that of presi¬ 
dential elector. There is no such official until he is duly 
appointed and the Supreme Court of the United States 
has clearly indicated that the only way in which such 
an official can come into being is in conformity with an 
appointment made in such manner as the state legisla¬ 
ture shall direct. 

12. THE DECISIONS OF THE STATE COURTS ES¬ 
TABLISH THAT THE APPOINTMENT OF PRESI¬ 
DENTIAL ELECTORS IS EXCLUSIVELY THE 
FUNCTION OF THE STATE LEGISLATURE 
AND THAT, AS TO HIS CREATION, HE IS A 
STATE OFFICER. 

The plenary power of the states to regulate the ap¬ 
pointment of electors and acts with respect thereto is 
uniformly upheld by the state courts. The most recent 
decision upon the question was the unanimous opinion 
of the members of the Supreme Judicial Court of Maine 
in 1919, re opinion of Justices, 107 Atl. 705, 5 A. L. R. 
1407. The question arose before the adoption of the XIX 
Amendment to the Constitution of the United States 
provided for woman suffrage. The legislature of Maine, 
by an Act of March 28, 1919, passed an Act granting to 
women the right to vote for presidential electors. A pe¬ 
tition was filed praying that the Act be submitted to a 
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vote of the people under the referendum provision of 
the State Constitution. The question at issue, therefore, 
was whether, since the Constitution of the United States 
provided that the legislatures should determine the mode 
of appointment of presidential electors, an Act of tjie 
legislature dealing with the method of appointment could 
be referred to the people in a referendum. The Court, 
after citing the applicable provisions of the Federal 
Constitution, said: 

“These two subdivisions comprise all the pro¬ 
visions of the Federal Constitution applicable to 
the point in issue here, Under Sec. 1, subd. 4, 
Congress is given the power to determine the 
date of holding presidential elections and of the 
meeting of the electors, but that marks the limit of 
its Constitutional power. Re Green, 134 U. S. 37j7, 
33 L. Ed. 951, 10 Sup. Ct. Rep. 586. All other pout¬ 
ers in connection with this subject are expressly Re¬ 
served to the states. McPherson v. Blacker , 146 U. j3. 
1, 36 L. Ed. 869, 13 Sup. Ct. Rep. 3; Pope y. 
Williams , 193 U. S. 621, 48 Law Ed. 817, 24 Sup. 
Ct. Rep. 573. 

“In the case last cited the Supreme Court pf 
the United States says: The privilege to vote in 
a state is within the jurisdiction of the state it¬ 
self, to be exercised as the state may direct, arid 
upon such terms as to it may seem proper, pro¬ 
vided, of course, no discrimination is made bp- 
tween individuals in violation of the Federal Cons¬ 
titution. 

“The word ‘appoint' as employed in subdivision 
2 has been interpreted to be sufficiently compre¬ 
hensive to include the result of a popular electidn 
and to convey the broadcast powers of determina¬ 
tion. McPherson v. Blacker, 146 U. S. 1, 27, 36 
L. Ed. 869, 874, 13 Sup. Ct. Rep. 3. 

» “The language of Sec. 1, subd. 2, is clear and 
unambiguous. It admits of no doubt as to whete 
the constitutional power of appointment is vested, 
namely, in the several states. ‘Each state shall 
appoint in such manner as the legislature there¬ 
of may direct' are the significant words of the 
section, and their plain meaning is that each state 
is thereby clothed with the absolute power to ap- 
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point electors in such manner as it may see fit, 
without any interference or control on the part of 
the Federal Government, except, of course, in case 
of attempted discrimination as to race, color, or 
previous condition of servitude under the 15th 
Amendment. The clause, 'in such manner as the 
legislature thereof may direct/ means simply that 
the state shall give expression to its will, as it 
must of necessity, through its lawmaking body, 
the legislature. The will of the state in this res¬ 
pect must be voiced in, legislative acts or resolves, 
which shall prescribe in detail the manner of 
choosing electors, the qualifications of voters 
therefor, and the proceedings on the part of the 
electors when chosen. 

"But these acts and resolves must be passed 
and become effective in accordance with and in 
subjection to the Constitution of the state, like 
all other acts and resolves having the force of 
law. The legislature was not given in this respect 
any superiority over or independence from the 
organic law of the state in force at the time when 
a given law is passed. Nor was it designated by 
the Federal Constitution as a mere agency or rep¬ 
resentative of the people to perform a certain act, 
as it was under article 5 in ratifying a Federal 
amendment, a point more fully discussed in the 
answer to the question concerning the Federal 
prohibitory amendment—Me. 107 Atl. 673. It 
is simply the ordinary instrumentality of the 
state, the legislative branch of the government, 
the lawmaking power, to put into words the will 
of the state in connection with the choice of presi¬ 
dential electors. The distinction between the func¬ 
tion and power of the legislature in the case under 
consideration, and its function and power as a 
particular body designated by the Federal Cons¬ 
titution to ratify or reject a Federal amendment, 
is sharp and clear and must be borne in mind. 

"It follows, therefore, that under the provisions 
of the Federal Constitution the state, by its leg¬ 
islative direction, may establish such a method of 
choosing its presidential electors as it may see fit, 
and may change that method from time to time 
as it may deem advisable; but the legislative acts, 
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both of establishment and of change, must Al¬ 
ways be subject to the provisions of the Constitu¬ 
tion of the state in force at the time such acts 
are passed, and can be valid and effective only 
when enacted in compliance therewith.” (Italics 
ours.) 

Another recent case holding that presidential electors 
are state officers so far as their appointment is involved 
is In Re State Question No. 137, 244 Pac. 806, in whi^h 
the Supreme Court of Oklahoma in an unanimous opinion 
construed the provisions of the state constitution in con¬ 
nection with the term “presidential electors’ used in the 
Federal Constitution. The court declared: 

“Section 2 of article 5 of the (State) Constitu¬ 
tion provides that: 

“ ‘The ratio and per centum of legal voters 
hereinbefore stated shall be based upon the tot^l 
number of votes cast at the last general election 
for the state office receiving the highest number 
of votes at such election.’ 

“And over the objection of petitioners the sec¬ 
retary of state took as a basis for determining tl|e 
number of signers necessary the vote cast at tpe 
last general election for presidential electors, find¬ 
ing that the highest total number of votes cast 
for presidential electors was 528,440, and that on 
such basis the petition must contain 5 per centuxp, 
of such number, making a total of 26,420 signat¬ 
ures of legal voters necessary to refer the measure 
in question. At the hearing and in their briefs pe¬ 
titioners complain that the Secretary of State 
erred in taking the vote on the presidential elec¬ 
tors for such basis, contending that they are not 
state officers within the contemplation of the 
Constitution, but since the record discloses that 
a greater number of votes were cast for presiden¬ 
tial electors than for any other office voted for at 
the last general election, it is our opinion that the 
secretary of state properly designated the office of 
presidential elector as state officers, and used the 
vote cast therefor as the basis upon which to 
determine the number of signatures necessary / V 
(Italics ours.) 

For a collection of cases see the note in 43 L. R. A. 
(N. S.) 282, et seq. 
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In Todd v. Johnson, 99 Ky. 548, 33 L. R. A. 
399, 36 S. W. 987, presidential electors were held 
to be state officers within the meaning of the clause 
of the state constitution providing that vacancies in cer¬ 
tain offices may be filled “in any election at which either 
city, town, county, district or state officers are to be 
elected.” The case involved the question of when an elec¬ 
tion was to be held to fill a vacancy in the office of 
mayor of the City of Louisville occasioned by the death 
of that officer. The Constitution provided for a tem¬ 
porary appointment to fill such a vacancy, and the mat¬ 
ter at issue was whether this was for the unexpired term 
of four years or was only until an election could be held 
as required by law. 

In support of the proposition that a presidential elec¬ 
tor is a state officer, the Court said: 

“He would seem, therefore, to be no more con¬ 
verted into a Federal officer because he is elected 
by the people to cast his vote for a presidential 
candidate than a member of the general assembly 
would be considered a Federal officer because, 
when elected, he casts his vote for a senator of 
the United States; for, while the latter is sup¬ 
posed to do more than that, he does that much, 
and his status as a state officer is not affected.” 

I 

There was a dissent by two justices in this case but 
the majority opinion has become the settled law of the 
commonwealth, for the majority opinion was cited and 
approved in the later cases of Donelan v. Bird, 118 Ky. 
178, 80 S. W. 796; Hodge v. Bryan, (149 Ky. 110, 148 
S. W. 21; Marshall v. Dillon,) 149 Ky. 115, 148 S. W. 23. 
The dissenting minority were careful to point out in then- 
decision the full power of the state to control all the in¬ 
cidents of appointment for they said: 

“IT MAY BE CONCEDED THAT WHEN THE 
STATE LEGISLATURE PROVIDES FOR 
THEIR APPOINTMENT BY A VOTE OF THE 
PEOPLE UNDER THE POWER GIVEN BY 
THE FEDERAL CONSTITUTION, THAT ELEC¬ 
TION IS HELD UNDER THE POWER AND 
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SUBJECT TO THE CONTROL OF THE STATE 
AND FRAUDS IN ITS CONDUCT MAY BE 
PUNISHED BY THE STATE LAWS ” 

See also In re Absentee Voters Law (1921), 113 Altl. 
293, 80 New Hampshire 595; Electoral College Case,j 1 
Hughes 571; 8 Fed. Cases 4336. State ex rel Barker & 
Bowen, 8 S. C. 382 (1876); Vertrees v. State Board of 
Elections, 214 S. W. 737 (1919); Fineran v. Bailey,! 2 
Fed. (2d) 363 (C. C. A. 5th Cir) (1924). i 

13. STATE, NOT FEDERAL, COURTS EXERCISE 
JURISDICTION TO SETTLE DISPUTES RE¬ 
GARDING MANNER OF APPOINTING PRESI¬ 
DENTIAL ELECTORS AND ACTS RELATING 
THERETO. 


The plenary power of the state over the appointment 
of presidential electors is further emphasized by the fact 
that all questions dealing with their appointment are 
invariably settled by the state courts. The Federal counts 
have refused to entertain jurisdiction whenever it has 
been sought to invoke their aid. The following are [il¬ 
lustrative instances: 

In State vs. Mount joy, 271 Pac. 446 (1928) the Su¬ 
preme Court of Montana granted a writ of mandamus 
to compel the Secretary of State to place on the ticket 
the names of individuals designated by the Workers’ 
party to be voted upon as presidential electors. Tl^is 
case involved no office save that of presidential elector, 
the nomination for which was held to be a nomination 
for a public office within the meaning of the state cons¬ 
titution. 

The Supreme Court of Montana in 1924 in the c^se 
of State v. Stewart, 71 Mont. 358, 230 Pac. 366, also 
granted a writ of mandamus against the Secretary jof 
State requiring that the names of individuals to be voted 
upon for presidential and vice-presidential electors on 
the LaFollette-Wheeler Independent ticket be placed up¬ 
on the Ballot, declaring “that a candidate for presiden- 


tial elector is a candidate for public office,” under the 
statutes of the state. Richardson v. Stewart, 58 Mont. 
707, 198 Pac. 1118, held presidential electors for the 
Farmer Labor party, organized after the primary elec¬ 
tion, were entitled to have their names upon the ballot 
under the state Code. 

In Vertrees v. State Board of Elections (1919) 214 S. 
W. 737, the Supreme Court of Tennessee upheld the Acts 
1919, Chap 139, of that state conferring upon women the 
right to vote for presidential electors saying, “The leg¬ 
islature perhaps might confer the power to elect such of¬ 
ficers upon the women alone.” 

Breidenthal v. Edwards, 57 Kan. 332, 34 L. R. A. 146, 
46 Pac. 469. Writ of mandamus granted to compel the 
Secretary of State to certify to the county clerks the 
name of Thomas E. Watson as candidate for Vice-Presi¬ 
dent on the People's Ticket, holding that a candidate 
who had not withdrawn his name in the manner pro¬ 
vided by law was not entitled to forbid its use. 

In State v. Houser, 122 Wis 534, 100 N. W. 964, the 
Supreme Court of Wisconsin held it had jurisdiction to 
decide the controversy between individuals claiming to 
be the regular Republican candidates and refused to 
reverse the decision of the Republican State Central 
Committee, and denied the petitioners a writ of manda¬ 
mus directed to the Secretary of State to compel him 
to place their names upon the ballot. 

In State v. Brodigan, 34 Nev. 486, 125 Pac 699, the 
Supreme Court of Nevada refused a writ of mandamus 
sought to settle conflicting claims of Democratic candi¬ 
dates for presidential electors, holding suit prematurely 
brought. 

In State v. Piper, 50 Neb. 25, 69 N. W. 378, the Su¬ 
perior Court of Nebraska refused a mandamus sought 
by Democratic candidates for presidential electors where 
there were conflicting claims, on the ground that it was 
a political question. 

In State v. Gifford, 22 Ida. 613, 126 Pac. 1060, the 
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Supreme Court of Idaho construed the law as to how a 
candidate for presidential elector might be nominated in 
that State. ! 

In Sbarboro v. Jordan, 164 Cal. 51, 127 Pac. 170, a writ 
of mandamus was denied in a case involving conflicting 
claims between Republican and Progressive candidates 
for presidential electors. 

In Spreckels v. Graham, 228 Pac. 1040, the Supreiie 
Court of California held candidate for presidential elec¬ 
tor could not be nominated by petition. 

In re Graves, 30 S. W. (2) 149, the Supreme Court of 
Missouri held that after the adoption of the XIXth 

Amendment to the Federal Constitution that a state law 

| 

purporting to require separate and distinctive colored 
ballots for presidential and vice-presidential electors [to 
be used by men and women voters was superseded and 
inoperative. 


In Cunningham v. Cokeley, 79 W. Va. 60, 90 S. E. 
546, L. R. A. 1917 B, 718, the West Virginia 
primary act of 1915 held constitutional, but a petition 
for mandamus by members of the Prohibition party to 
the Secretary of State to require him to place the naipes 
of presidential electors nominated by the party on 1}he 
ticket, denied. 

On the other hand, the Federal Courts have refused 
to entertain jurisdiction in matters relating to the ap¬ 
pointment of presidential electors. 

In Fineran v. Bailey, 2 Fed. (2d) 363 (1924), the (jir- 
cuit Court of Appeals of the 5th Circuit affirmed the 
judgment of the District Judge refusing relief to mem¬ 
bers of the Independent Progressive Party in the St^te 
of Louisiana who sought to have the name of individuals 
placed upon the ballot in that State to be voted upon jfor 
presidential electors, holding that it was an effort to 
make a writ of injunction serve the purpose of a writ of 
mandamus and a Federal Court has no power to issue a 
writ of mandamus except in aid of jurisdiction previous¬ 
ly acquired. 
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In the Electoral College Cases (C.C. S.C. 1876), 1 
Hughes (U. S.) 571, Fed. Cas. No. 4336, in which the 
Federal Court, after a hearing upon a writ of habeas 
corpus, ordered the discharge of the members of the 
South Carolina Board of Election Canvassers who had 
been committed, for contempt of an order of the Supreme 
Court of the State requiring them to certify to it the 
election returns, the Federal Judge was careful to point 
out that the exercise of jurisdiction by the Federal Court 
was due to the fact that the returns upon election of 
members of Congress were involved. 

The plenary power of the legislature to fix the manner 
of appointment of presidential electors is found in the 
development of the modern presidential preference pri¬ 
mary. The legislature, in some states, has provided that 
the voters may express their preference by voting dir¬ 
ectly in a primary for the individual whom they prefer 
to be President, those to be candidates for presidential 
electors, also upon the names of individuals to be deleg¬ 
ates to the national party convention at which the presi¬ 
dential candidate is to be nominated. These statutes 
vary. 

In McCamant v. Olcott, 156 Pac. 1034, L.R.A. 1916E 
706, 80 Oreg. 246, the Supreme Court of Oregon granted 
a writ of mandamus to require the Secretary of State to 
place upon the primary ballot the name of Justice 
Charles E. Hughes as a candidate for the Republican 
nomination for President, regardless of his wishes in 
the premises. The Court said: 

‘THE OBJECT AIMED AT IS THE ASCER¬ 
TAINMENT OF THE SENSE OF THE ELEC¬ 
TORATE of the particular party as to the prop¬ 
er person to be nominated by the national con¬ 
tention of such party, to the end that the dele¬ 
gates elected to represent their party in that body 
may be advised as to the wishes of their constit¬ 
uents. The person thus designated as the voters* 
choice way or way not be a candidate in the sense 
of seeking or even desiring the nowination. Pri- 
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manly the object of the law is, not to serve the 
convenience of parties seeking a presidential dom¬ 
ination, but to enable the VOTERS TO EXPRESS 
THEIR PREFERENCE * * * * * *” 

“The person whose name is thus placed upon 
the ballot is not a candidate in the sense of seek¬ 
ing or running for the office. The preferential 
vote cast in his favor does not nominate him for 
President, but is merely advisory to and morally 
obligatory upon the DELEGATES CHOSENl TO 
REPRESENT THE PARTY IN THE NATIONAL 
CONVENTION.” (Capitals and italics ours.) 

In Johnson v. Coyne, 47 S. D. 138, 196 N. W. !492 
(1923), the Supreme Court of South Dakota held the 
petitions filed with the Secretary of State on behalf of 
Hiram W. Johnson for President, five individuals for 
presidential electors and thirteen individuals as Rele¬ 
gates to the national convention to be voted upon in the 
preferential primary as Independent Republican candi¬ 
dates, insufficient for non-conformity with the state 
law. 

In State v. Olson, 30 S. D. 57, 137 N. W. 561 (19[L2), 
the Supreme Court of South Dakota refused to issu^ an 
injunction restraining the Secretary of State from plac¬ 
ing upon the ballot the names of individuals who had 
been voted for in a direct primary as candidates for 
presidential electors on the Republican ticket in the gen¬ 
eral election where such individuals after nomination had 
bolted the Republican and joined the Progressive p^rty, 
holding that the petitioners were without authority to 
institute the suit, and since there were no regular Repub¬ 
lican candidates for electors, to enjoin the placing of 
the names upon the ballot would simply result in a vac¬ 
ancy. 

So plenary is the power of the legislature over j the 
matter of appointment of electors that it can reqiiire 
the citizens of a State to vote for an entire block of 
electors representing a particular party and refuse to 
permit the citizen to vote his choice for individual dec- 
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tors. Thus in State v. Pettijohn, 194 Pac. 328, the Su¬ 
preme Court of Kansas held: 

“We regard it as clear that the words ‘and no 
other space or margin shall be left in any such 
group of candidates' mean that no provision shall 
be made and no opportunity be given for placing 
a cross opposite the name of any individual elec¬ 
tor included in the group. The manifest purpose 
of the provision is that one who wishes to vote 
for all the electors nominated by the party whose 
candidates for President and Vice-President he 
favors may give effective expression to that wish 
by merely placing a cross in the square at the 
right of the names of the party's nominees for 
President and Vice-President—just as under a 
former practice a vote for an entire party ticket 
was registered by placing a cross in a circle under 
the emblem at the head of the column.'' 

The Court in its opinion pointed out that the same 
practice obtained in Massachusetts. A similar ruling 
was made in New York in the case of Gerling v. Nichols, 
206 N. Y. Supp. 191, where the objection was to the use 
of voting machines. 

The development of these laws is but another evidence 
of the wide latitude allowed the State Legislature in reg¬ 
ulating the manner of appointing electors. The fact that 
new or varying methods of appointment have been em¬ 
ployed does not in any way change the exclusive power 
of the state over the subject nor does it enlarge or grant 
to Congress any authority to legislate with respect to the 
subject, except to fix the time of choosing the electors. 

14. THE FACT THAT MEMBERS OF CONGRESS 
AND PRESIDENTIAL ELECTORS ARE VOTED 
FOR ON THE SAME BALLOT CONFERS NO 
AUTHORITY UPON CONGRESS TO LEGIS¬ 
LATE WITH RESPECT TO ACTS AFFECTING 
THE APPOINTMENT OF PRESIDENTIAL 
ELECTORS. 

Cases involving the power of Congress to regulate 
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mixed elections at which both members of Congress and 
state officers were to be elected are confined to the twen¬ 
ty-four year period following the Civil War, when for a 
time Congress undertook to provide supervision of flec¬ 
tions in the state at which members of Congress were 
to be elected. The history of this legislation and o£ its 
repeal is fully set forth in the opinion of the United 
States Supreme Court in United States v. Gradwell, 243 
U. S. 476, 61 L. Ed. 857, at page 863. 

It was not until 1879 that the subject of Federal Con¬ 
trol over mixed elections received judicial interpreta¬ 
tion. At this time, State-appointed Judges of Election 
were arrested, charged with interfering with Deputy 
United States Marshals appointed under the Act of 18- 
70. They were also charged with stuffing the ballot pox¬ 
es, and the question arose as to whether or not t)iese 
Federal officers were so clothed with Constitutional au¬ 
thority as to make resistance to them a Federal offfnse. 
Mr. Justice Bradley, speaking for the Supreme Court of 
the United States, said in effect that where an election 
is held at which Federal representatives a^ well as State 
officers are elected, the Government would have the au¬ 
thority to guarantee fair elections, and this whether or 
not the State by law had so provided. Thus we see that 
there early appeared to be a tendency on the part of the 
Supreme Court to extend, through implication, control 
over the elections of State officers where representatives 
in Congress were on the ballot, but a careful reading of 
Mr. Justice Bradley’s opinion will exclude that implica¬ 
tion, because after all, Mr. Justice Bradley has strongly 
intimated that the control by Congress must be exclusive 
over the election of the representatives in Congress, and 
we quote from the decision as follows: 

“In what we have said, it must be remembered 
that we are dealing only with the subject of flec¬ 
tions of representatives to Congress. If for its 
own convenience a State sees fit to elect State and 
county officers at the same time and in conjunc¬ 
tion with the election of representatives, Con- 
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gress will not be thereby deprived of the right to 
make regulations in reference to the latter. We 
do not mean to say, however, that for any acts of 
the officers of election, having exclusive reference to 
the election of state or county officers, they will be 
amenable to Federal jurisdiction; nor do we under¬ 
stand that the enactments of Congress now under 
consideration, Have any application to such acts.” 
(Italics ours.) 

Ex parte Siebold, (1880) 100 U. S. 371 at 393. 

It would appear, therefore, under this decision, that 
even if we admit that it supports the proposition that 
Congress would have control over State elections where 
the ballots contain both Federal and State officers, 
through the penalizing of any corrupt action of State 
officials in connection with actual balloting, that in an 
indictment charging such a violation, it would have to 
be averred that the corruption of the State election of¬ 
ficials was in connection with the counting and casting 
of the ballots for the Representatives in Congress, and 
the proof would have to establish corruption on the part 
of State officers in the counting and casting of the bal¬ 
lots for Representatives in Congress and the counting 
and casting of ballots for State officers would not be sub¬ 
ject to Congressional control, the appointment of Pres¬ 
idential and Vice-Presidential electors being exclusively 
within the control of the State. 

It is highly interesting to note that just two years 
prior to this decision, an objection was raised in Congress 
concerning conflicting electoral certificates from South 
Carolina, dealing with the election of Presidential and 
Vice-Presidential electors. The Federal Electoral Com¬ 
mission, with five Supreme Court Justices as members, 
to whom the matter was referred for decision, in its re¬ 
port, declared: 

“There exists no power in this Commission and 
there exists none in the two Houses of Congress 
in counting the electoral vote, to inquire into the 
circumstances under which the primary vote for 
electors was given." 
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Hinds, Precedents of the House of Representa¬ 
tives, Vol. 3, Sec. 1977, p. 285. 

In Ex parte Yarbrough, 110 U. S. 651 (1884), the 
facts were that a few voters in Georgia prevented a Col¬ 
ored man from participating in an election, at which a 
member of Congress was to be chosen, and they were in¬ 
dicted under the Act of May 31, 1870, which Act was de¬ 
signed to protect voters from whom it was attempted to 
deny the right of suffrage because of race, color or pre¬ 
vious condition of servitude. It was provided by the Act 
that all voters should be given an equal opportunity to 
perform the act of voting, and declared that the pre¬ 
vention of a voter for the above reasons should be a cor¬ 
rupt practice, and among other things, there were en¬ 
umerated the corrupt practices as impersonation, repeat¬ 
ing, unlawfully voting, bribery, intimidation, prevention 
from voting, inducing election officials to receive illegal 
votes, etc., and the Supreme Court, in construing that 
Act, used strong language in sustaining the right of 
Congress to protect and safeguard the ballot, the ela¬ 
tion at which both State officers and representatives in 
Congress were to be elected. 


In the Siebold and Yarbrough cases, supra, the Su¬ 
preme Court did not even so much as intimate that Con¬ 
gress had authority to legislate upon the subject of con¬ 
tributions made to influence the election of State officers. 
These decisions were directed solely and exclusively 
the protection of the election of Congressional candidates 
and to guard the election of Congressional candidates 
from disorder and violence, and to provide for integrity 
in casting and counting the ballots for Congressional can¬ 
didates. These cases certainly cannot be claimed to have 
established the right of Congress to legislate with res¬ 
pect to control of the election of Presidential Electors, 
and certainly with respect to matters influencing their 
appointment. 

And more strongly still, and certainly more directly 
upon the subject under discussion, is the decision pf 
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Mr. Justice David J. Brewer, then presiding in the Cir¬ 
cuit Court for the Eastern District of Missouri (1887), 
at Pages 150-151, 32 Fed. 147, where he significantly re¬ 
marked: 

“Therefore, it must be apparent that the act 
charged is one which does or may affect the elec¬ 
tion of a Congressman. Of course, anything af¬ 
fecting the registration prior to the election is 
an act which may affect the election for Congress¬ 
man, and is within the cognizance of the Feder¬ 
al Court. Anything that transpires after the elec¬ 
tion in counting the votes for governor or state 
officers, or in preparing certificates therefor, is some¬ 
thing which affects only the state election, and can¬ 
not be considered here. Anything transpiring on 
the election day which does or may affect the elec¬ 
tion of a Congressman, is within Federal cogniz¬ 
ance. Upon the other hand, if it is something 
which does not and cannot affect the election of 
a Congressman, it is something beyond our juris¬ 
diction. Bearing that in mind, obviously, there 
must be an affirmative and distinct charge in the in¬ 
dictment of an act which either does or may affect 
the election of a Congressman. It is a familiar rule 
of criminal practice and pleading that nothing is 
taken by intendment. The fact must be charged, 
and charged distinctly. We cannot by inference 
fill out an incomplete charge/' (Italics ours.) 

U. S. v. Morrissey, 32 Fed. 147, at 150-151. 

And to the same effect see, at an earlier date: 

“* * * but no doubt is entertained that it 

would be plainly unconstitutional, unless the act 
made criminal could in some way affect the elec¬ 
tion of a representative, * * *” 

U. S. v. Seaman, 23 Fed. 882, at 884. 

In this connection, it would be well to examine and 
carefully compare two decisions of the Supreme Court 
of the United States, which are probably the two lead¬ 
ing cases giving expression to the reasoning of the Su¬ 
preme Court on these subjects. 

In the case of Ex parte Coy (1888) 127 U. S. 731, an¬ 
other indictment under the Act of 1870, in which was 
charged a conspiracy to induce State Election Judges, in 
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an election where Representatives in Congress and State 
officers were voted for on the same ballot, to allow elec¬ 
tion papers to be scrutinized and manipulated by unau¬ 
thorized persons, the question arose as to whether or 
not the persons charged were subject to the provisions 
of the Act of Congress protecting Congressional elec¬ 
tions. The Supreme Court in this case construed the 
Act of Congress as making it unnecessary to prove that 
the fraud had been committed in connection with the 
election of a Congressman, because of the danger to 
which the Congressional returns might be exposed would 
bring the whole election under Federal control. But this 
was a decision (later qualified) by a divided court, and 
the majority, in its opinion, it must be remembered, was 
dealing with the ballot itself, and by no means were they 
discussing a corrupt practice concerning the influencing 
of the election of State officers. The decision was un¬ 
questionably rendered with an eye single to the protec¬ 
tion of the ballot as an entirety, for fear that if the bal¬ 
lot as an entirety were not protected against corruption, 
that the election of a member of Congress might be ifi. 
danger. 

In the case of Blitz v. United States, 153 U. S. 30^, 
decided six years after in Re Coy, supra, the prior de¬ 
cision in the Coy case which had seemed to establish 
the complete supervision of mixed elections by Congres¬ 
sional regulations, was either overruled or explained 
by a unanimous opinion of the Court delivered by Mr. 
Justice Harlan, and the restrictive qualification indic¬ 
ated in the Siebold case again declared a limitation upon 
Federal regulation. The character of the election dis¬ 
cussed in the Blitz case is particularly significant in that 
presidential electors were on the ballot along with other 
candidates and a Congressional candidate. The election 
is described in the language of the Court as follows: 

“It appears in this case—and if it did not apr 
pear, the Court would judicially know—that the 
election referred to in the introductory part of 
the indictment was a general one at which voters 
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were at liberty to vote at the same poll, by print¬ 
ed ballot, not only for a Representative in Con¬ 
gress, but for State officers, including presiden¬ 
tial electors.” (Heavy print ours.) 

Blitz v. United States, 153 U. S. 308, 312. 

One of the counts in the indictment in this case, drawn 
under U. S. Rev. Stat. sec. 5511 (Act of May 31, 1870, 
U. S. Statutes at Large, Vol. 16, p. 140, charged Blitz 
with knowingly impersonating another voter at the gen¬ 
eral election at which a Representative to Congress 
was elected. The Supreme Court held this count insuf¬ 
ficient. We refer fully to the language of the opinion 
for it shows most clearly the distinction between the 
holding of the Court in this case and the broad general 
language of the Coy case, and points out that this case 
reaffirms the qualification on the broad general scope 
of Federal jurisdiction suggested in the Siebold case. 

“But that (referring to the indictment) was 
not, except by inference, a charge that the de¬ 
fendant, in fact voted for a representative in Con¬ 
gress. He may have voted only for State officers, 
and yet it could be said, not unreasonably, that 
he voted at an election had and held for repre¬ 
sentative in Congress. If, in voting for a State 
Officer at such election, he knowingly imperson¬ 
ated and voted in the name of another, it was an 
offense against the State, punishable alone by the 
State, although the general election at which he 
voted was one on which a representative in Con¬ 
gress was chosen. The object of Section 5511 
was to prevent frauds that would affect the vote 
for representatives in Congress, and not to bring 
elections for State officers under the control of 
the General Government. It was consequently 
held in Coy's case, that a conspiracy by unlawful 
means to induce officers of election, appointed by 
the State to omit the duty imposed upon them by 
the State law, in respect to the custody and safe 
keeping of sealed returns showing the results of 
an election held for both State officers and for 
representatives in Congress, was an offense 
against the United States, although the only pur¬ 
pose of the conspirators may have been to obtain 
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the custody of such returns for the purpose of 
fraudulently changing them so far as they ap¬ 
plied to certain State officers. This Court, speak¬ 
ing by Mr. Justice Miller, said 'The object to be 
attained by these acts of Congress is to guard 
against the danger and the opportunity of tam¬ 
pering with the election returns, as well as against 
direct and intentional frauds upon the vote for 
members of that body. The law is violated when¬ 
ever the evidences concerning the votes cast for 
that purpose are exposed or subjected in the 
hands of improper persons or unauthorized indi¬ 
viduals to the opportunity for their falsification, 
or to the danger of such changes or forgeries as 
may affect that election whether they actually do 
so or not, and whether the purpose of the painty 
guilty of thus wresting them from their proper 
custody and exposing them to such danger migpt 
accomplish this result/ Again, 'The manifest pur¬ 
pose of both systems of legislation is to remove 
the ballot box, as well as the certificates of the 
votes cast, from all possible opportunity of falsi¬ 
fication, forgery, or destruction; and to say that 
the mere careless omission, or the want of an in¬ 
tention on the part of persons who are alleged ^o 
have acted feloniously in the violation of tho$e 
laws, excuses them because they did not intehd 
to violate their provisions as to all the persons 
voted for at such an election, although they 
might have intended to affect the result as re¬ 
gards some of them, is manifestly contrary to 
common sense, and is not supported by any sound 
authority. In re Coy, 127 U. S. 731, 754, 755/ 

“It is not to be inferred from the decision in 
that (Coy) case that Section 5511 is applicable 
to any act of omission of duty upon the part of 
an officer of election, or of a voter or other per¬ 
son, except such act or omission of duty as af¬ 
fected or might affect the integrity of the elec¬ 
tion for a representative in Congress. Th£ con¬ 
spiracy charged in that case did imperil the in¬ 
tegrity of the vote for representative in Congress, 
because the returns of the election related to Rep¬ 
resentative in Congress as well as to State offic¬ 
ers, and were liable to be falsified if they passed, 
before certificates of election were issued, into 
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the hands of unauthorized persons. But this reas¬ 
oning has no application to the present case. Vot¬ 
ing in the name of another for a State officer can¬ 
not possibly affect the integrity of an election for 
Representative in Congress. With frauds of that 
character the National Government has no con¬ 
cern, and, therefore, an indictment under Rev. 
Stat. 5511, for knowingly personating and voting 
under the name of another, should clearly show 
that the accused actually voted for a Represen¬ 
tative in Congress, and not simply that in voting 
he falsely personated another at a general elec¬ 
tion at which such Representative was or could 
have been chosen.” (Heavy print ours.) 

The cases regarding the power of Congress to legis¬ 
late with regard to elections at which both State of¬ 
ficers and members of Congress are elected, establish 
the law on this subject to be: 

First: Congress is possessed of full power to protect 
the actual holding of elections at which members of Con¬ 
gress are to be voted upon, and to safeguard the count¬ 
ing of the votes. 

Second: In any indictment charging an attempt to im¬ 
properly influence an election at which State officers 
and members of Congress are elected, it is necessary 
to allege and prove that the acts charged affected the 
election of the members of Congress. 

Third: That Congress is possessed of no power to reg¬ 
ulate the election of purely State officers. 

Fourth: In the Blitz case, the Court had before it a 
ballot containing the names of candidates for Congress 
and individuals to be voted upon for State officers, in¬ 
cluding Presidential electors. In this case, the Court 
made clear the right of Congress to protect and control 
the election of the members of Congress. Although the 
Court took cognizance of the fact that Presidential elec¬ 
tors were to be elected at the same time, there was no¬ 
thing in the opinion of the Court which suggested that 
the Act under consideration conferred any power to con¬ 
trol the election of a Presidential elector, or that there 
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was any authority under any other provision of the Con¬ 
stitution which empowered Congress to legislate with 
regard to the appointment of this official. 

Fifth: That these cases all relate to acts affecting 
the actual election, the casting of the ballot, preserva¬ 
tion of the ballot and the certifying of the results, and 
the safeguarding of the citizen in his right to vote. 

Sixth: There is nothing in any of them that suggest 
that matters relating to the influencing of the appoint¬ 
ment of an individual as a presidential elector is in any 
way under the control of Congress. 


15. TEXT WRITERS ON CONSTITUTIONAL LAW 
AGREE THAT THE STATE LEGISLATURE IS 
POSSESSED OF PLENARY POWER WITH feE- 
SPECT TO THE APPOINTMENT OF PRESI¬ 
DENTIAL ELECTORS AND TO REGULATE 
ALL ACTS RELATING THERETO. 


One of the most complete discussions of the electoral 
system is the work of Dougherty entitled, “The Elec¬ 
toral System of the United States.” With respect to the 
nature of the power vested in the state legislatures re¬ 
specting the appointment of presidential electors, at 


page 20, he says: 

“This terse clause, the outcome of long deflate 
in the convention, is so worded as to vest the 
manner of appointment of the electors to wliich 
each state is entitled, in the legislature of ithe 
state. There is no obligation on the part of a 
state to appoint electors. It may, if it so wills, 
decline to participate in a presidential election and 
such failure actually happened in New York in 
1789. The state assembly, full of the partisans 
of Clinton, and strongly anti-federal, wished to 
wjteYor electors in joint convention with the 
~sSa^§T which would have given the anti-Federal- 
ists two United States Senators and ten electors. 
But the upper House insisted upon a concurrent 
vote, which would have given it one Senator and 
five electors. As neither house would recede 
from its position, the state lost its electoral vote. 





Neither ! North Carolina nor Rhode Island had 
ratified the Federal Constitution when the first 
election occurred, and as a consequence neither 
of these states took part in it. 

“The legislature of each state is clothed with 
absolute power to determine in what manner the 
electors shall be appointed. The word “appoint¬ 
ed” is highly significant. It was designedly em¬ 
ployed. It is not a democratic term; there is 
no implication of a popular election in it. The 
convention could not have employed a stronger 
expression to import the plenary authority of the 
state. So absolute is the power conferred upon 
each state legislature that it may, as was said 
by the eloquent Henry R. Storrs, of New York, 
in the Blouse of Representatives in the spring of 
1826, vest the appointment of electors in 'a board 
of bank directors, a turnpike corporation, or a 
synagogue/ The number of electors to which 
each state is entitled is equal to the whole num¬ 
ber of Senators and Representatives to which the 
state is entitled in Congress. This clause is one 
of the compromises of the Constitution between 
the large and the small states. It recognizes the 
rights of a state as a separate entity, but also 
the right of majority rule. The electoral colleges, 
says Bancroft, were to be the ‘exact counterpart 
of the joint convention of the two Houses in the 
representation of the states as units, as well as 
the population of the states/ A state, no mat¬ 
ter how small in population, is entitled to two 
Senators and at least one Representative. This 
inequality of representation gave rise to the 
statement that ‘the small states were the favor¬ 
ites of the Constitution/ but this apparent ad¬ 
vantage is nullified under the general-ticket sys¬ 
tem, which makes the election turn upon the vote 
in the large states. 

P. 395. “As the Federal Constitution, in pre¬ 
scribing that each state may appoint electors in 
such manner as the legislature of the state may 
direct, so conciliated the law making body of the 
state about the state and its people that the leg¬ 
islature may defy the intentions of the state con¬ 
stitution and appoint electors in any manner it 
Snay please. The legislature of any state in the 
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Union may at any time, says Morton, take a'toay 
from the people of that state the privilege of 
voting for presidential electors, and no provision 
of the state constitution can successfully present 
it from doing so, Morton's colleagues upon the 
Senate committee that reported the proposed 
constitutional amendment of 1874 evidently 
agreed with him, for the view of the committee 
was that: 

‘The appointment of electors * * * is con¬ 

ferred upon the legislatures of the states by the 
Constitution of the United States, and cannot 
be taken from them or modified by their Sena¬ 
tors of the United States, and that under the 
• Constitution as it now stands it is in the power 
of any legislature to repeal the laws providing 
for the election of electors by the people, ind 
take such election into its own hands. It niay 
be said this is not likely to be done; but the An¬ 
swer is, that it may be, and that it has been 
done; and who can tell what may be the future 
exigencies of parties and politicians, or what they 
may not do?' ” (Heavy print ours.) 

The writers of treatises on the Constitution use var¬ 
ious terms describing the power of the state legislature 
to fix the mode of the appointment of presidential elec¬ 
tors, which is variously characterized as “absolute,” 
“plenary,” “exclusive,” and other expressions indicating 
that all power over the method of appointment ^nd 
all acts relating thereto is vested exclusively in the 
state legislature. Thus in Willoughby on the Constitu¬ 
tion, Vol. 3, 2d Ed. p. 1452, he says, “It will be observed 
that the “Constitution gives complete power to the states 
in the election of presidential electors.” In Sec. 939, Re¬ 
garding vacancies, he says, “The states having plenary 
power over the appointment of electors may make pro¬ 
vision for the contingencies of an elector dying between 
the date of his appointment and the time of the cast¬ 
ing of his vote or by sickness or accident being pre¬ 
vented from voting.” In Burgess on “Political Science 
and Constitutional Law,” Vol. 2, Chap. 3, page 216, it 
is said, “To the point of the completion of the election 
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of the electors the legislature of the state has plenary 
and exclusive power conferred upon it by this provision 
of the constitution. * * * It appears to me mani¬ 

fest, therefore, that the original intention of the Con¬ 
stitution was to invest the legislature of the common¬ 
wealth with plenary power over the appointment of 
presidential electors, except as to the time of their ap¬ 
pointment and to exclude not only any interference of 
the general government in this sphere but also any in¬ 
terference not permitted by the legislature on the part 
of any organ of the commonwealth.” (Heavy print ours.) 

The only authority who has made a specific study of 
the question of the constitutionality of the Federal Cor¬ 
rupt Practices Act as it applies to presidential electors 
is Professor Earl R. Sikes, in his work entitled, “State 
and Federal Corrupt Practices Legislation” (1928), quo¬ 
tations from which are found in the government’s brief, 
page 67. He concluded the statute is unconstitutional 
saying: 

“The opinion must be reached that Congress 
has no constitutional power to regulate the use 
of funds in presidential elections.” 

It is interesting to note that Professor Sikes was one 
of the experts called before the select committee of 
the Senate of the 72nd Congress to assist it in the 
preparation of new corrupt practices legislation. The 
Senate Committee in its report recommended the repeal 
of the present law, and the enactment of different leg¬ 
islation. Reference to this report found herein at p. 116. 

See also “Constitution of the United States,” by Tuck¬ 
er, sec. 162, p. 321; Story on the Constitution; Kent’s 
Commentaries; Watson on the Constitution; 39 Cyc. 
United States p. 702. 

It would be possible to encumber this brief with an 
indefinite number of quotations from authorities all 
supporting the proposition that the matter of the ap¬ 
pointment of presidential electors and all acts influenc¬ 
ing their appointment are within the exclusive control 
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of the state legislature. This principle is so well estab¬ 
lished and so elementary that it is thus stated in 
Encyclopedia Americana, Vol. 10, p. 88: “The electoral 
colleges are state bodies and their integrity as such is 
scrupulously guarded. * * * The method of ap¬ 

pointment is left absolutely to the state legislature."’ 

16. THE HISTORY OF THE FORMATION OF THE 
CONSTITUTION SHOWS THAT THE FRAMERS 
INTENDED TO CONFER EXCLUSIVE AUTHOR¬ 
ITY UPON THE STATES TO APPOINT PRESI¬ 
DENTIAL ELECTORS AND TO GOVERN ALL 
ACTS ENT RELATION THERETO: (a) THE PRO¬ 
VISION FOR THE ELECTION OF THE PRESI¬ 
DENT WAS, AT THE CONVENTION, THE MOST 
CAREFULLY CONSIDERED SECTION OF THE 
CONSTITUTION. ! 

No small part of the problem confronting the fram¬ 
ers of the' Constitution wasf the preservation of the 
independence of the executive branch of the govern¬ 
ment. For this reason the convention rejected the pro¬ 
posal to have Congress elect the President. Another 
diffculty was the jealousy between the large and the 
small states. The small states feared that if the {Ex¬ 
ecutive were elected either by a joint vote of Congress, 
or by a direct vote of the people, the more populous 
states would control and their interests would be jeop¬ 
ardized. The history of the forming of the Constitu¬ 
tion is set forth in Elliott’s Debates and Farrand’s Rec¬ 
ords of the Federal Convention. In the recent work by 
Charles Warren entitled, “The Making of the Consti¬ 
tution,” there is a chronological statement of the dis¬ 
cussion over the method of choice of Executive. 


No less than seven distinct plans for selecting the 
Chief Executive were proposed and discussed, (see Wat- 
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son on the Constitution, Chap. XXXV, p. 875, at p. 880; 
The Making of The Constitution by Warren, p. 357 
et seq.) 

The United States Supreme Court has succinctly sum¬ 
marized the proceedings of the Constitutional Conven¬ 
tion on the subject as follows: 

“The Journal of the Convention discloses that 
propositions that the President should be elected 
by 'the citizens of the United States/ or by the 
'people/ or by electors to be chosen by the peo¬ 
ple of the several States, 'instead of by the Con¬ 
gress, were voted down, (Jour. Con. 286, 288; 1 
Elliot's Deb. 208, 262,) as was the proposition 
that the President should be 'chosen by electors 
appointed for that purpose by the legislatures of 
the States/ though at one time adopted. Jour. 
Con. 190; 1 Elliot's Deb. 208, 211, 217. And a 
motion to postpone the consideration of the 
choice 'by the national legislature,' in order to 
take up a resolution providing for electors to be 
elected by the qualified voters in districts, was 
negatived in Committee of the Whole. Jour. Con. 
92; 1 Elliot's Defy 156. Gerry proposed that 
/the choice should be made by the State Execu¬ 
tives; Hamilton that the election be by electors 
chosen by electors chosen by the people; James 
Wilson and Gouverneur Morris were strongly in 
favor of popular vote; Ellsworth and Luther 
Martin preferred the choice by electors elected by 
the legislatures; and Roger Sherman, appoint 
ment by Congress. The final result seems to have 
reconciled contrariety of views by leaving it to 
the State legislatures to appoint directly by joint 
ballot, or concurrent separate action, or through 
popular election by district or by general ticket, 
or as otherwise might be directed." McPherson v. 

Blacker, 146 U. S. 1, at pages 28 and 29. 

Mr. Wilson, of Pennsylvania, afterward a most dis¬ 
tinguished member of the United States Supreme Court, 
who was a member of the Federal Convention and also 
of the Pennsylvania State Convention, siid before that 
body when urging ratification, ''The convention, sir, 
were perplexed with no part of the plan so much as 


90 


with the mode of choosing the President of the 
States.” 

In concluding his recital of the history of the debate 
upon the article relating to the election of the President, 
Warren says, "And so there came to an end the long 
and hardest fought battle of the whole convention.” 
The independence of the Executive department from the 
control of Congress in the matter of the election of 
President had been secured and the right of the small 
states to an equal voice in the election in the event the 
choice of President was thrown into the House of Rep¬ 
resentatives had been guaranteed. 

I 

16. (b) THIS PROVISION WAS THE RESULT OP 

COMPROMISE BETWEEN CONFLICTING 
VIEWS OF LARGE AND SMALL STATES. 

Success in securing ratification of the Constitution by 
the several states was largely due to the fact that the 
rights of the people of the states were preserved in the 
selection of the Chief Executive. Many authorities dn 
the Constitution assert that this article received less 
criticism than any other provision of the document (See 
Hamilton in the Federalist Letter, 68). But notwith¬ 
standing the fact that the only power conferred upon 
Congress with respect to the choosing of electors was 
that of fixing the time of their choosing and the day on 
which they shall give their votes, even this concession 
to legislative authority in Congress was criticized pi 
some of the state conventions. Thus Mr. Justice Story, 
in his work on the Constitution, says (Sec. 1475): 

"The next clause is, “The Congress may de¬ 
termine the time of choosing the electors, and 
the day on which they shall give their votes, 
which day shall be the same throughout the Unit¬ 
ed States. 

“The propriety of this power would seem to be 
almost self-evident. Every reason of public pol¬ 
icy and convenience seems in favor of a fixed time 
of giving the electoral votes, and that it should 

I 
I 



91 


be the same throughout the Union. Such a meas¬ 
ure is calculated to repress political intrigues and 
« speculations, by rendering a combination among 
the electoral colleges, as to their votes, if not ut¬ 
terly impracticable, at least very difficult; and 
thus secure the people against those ready exped¬ 
ients which corruption never fails to employ to 
accomplish its designs. The arts of ambition are 
thus in some degree checked, and the indepen¬ 
dence of the electors against external influence in 
some degree secured. This power, however, did 
not escape objection in the general or the state con¬ 
ventions, though the objection was not extensively 
insisted on.” Journal of Convention, 325, 331, 333, 
335; 3 Elliott's Debates, 100, 101. Story on the 
Constitution, 5th Ed., p. 318, sec. 1475. (Italics 
ours.) 

Perhaps no single individual played as important a 
part in the framing and securing the adoption of the 
Constitution as did James Madison. Virginia was then 
the most populous state in the Union. The delegates 
in that ratifying convention were most jealous of any 
concession made the smaller states. In reply to objec¬ 
tions made in the Virginia convention, Mr. Madison ex¬ 
plained the compromise by which this part of the Cons¬ 
titution was adopted. He said: 

“It was found difficult in the convention, and 
will be found so by any gentleman who will take 
the liberty of delineating a mode of electing the 
President that would exclude those inconvenien¬ 
ces which they apprehend. I would not contend 
against some of the principles laid down by some 
gentlemen, if the interests of some states only 
!were to be consulted. But there is a great di¬ 
versity of interests. The choice of the people 
ought to be attended to. I have found no better 
way of selecting the man in whom they place the 
highest confidence, than that delineated in the 
plan of the convention; nor has the gentleman 
told us. Perhaps it will be found impracticable 
to elect him by the immediate suffrage of the 
people. Difficulties would arise from the extent 
and population of the states. Instead of this the 
people choose the electors. 
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‘This can be done with ease and convenience, 
and will render the choice more judicious. As 
to the eventual voting by states it has my appro¬ 
bation. The lesser states, and some large states, 
will be generally pleased by that mode. The dep¬ 
uties from the small states argued (and there is some 
force in their reasoning) that, when the people vot¬ 
ed, the large states evidently had the advantage over 
the rest; and without varying the mode, the interest 
of the little states might be neglected or sacrificed . 
Here is a compromise; for in the eventual election , 
the small states will have the advantage. In so ex¬ 
tensive a country, it is probable that many per¬ 
sons will be voted for, and the lowest of the five 
highest names on the list may not be so incon¬ 
siderate; as he supposes. With respect to the pos¬ 
sibility that a small number of votes may decide 
his election, I do not know how, nor do I think 
that a bare calculation of possibility ought to gov¬ 
ern us. One honorable gentleman has said that 
the eastern states may, in the eventual election 
choose him. But in the extravagant calculation 
he has made, he has been obliged to associate 
North Carolina and Georgia with the 1 five smallest 
northern states. There can be no union of inter¬ 
est or sentiment between states so differently 
situated.” Elliotts Debates on Fed. Const., Vol. 
Ill, p. 494. (Italics ours.) 


17. THE FRAMERS OF THE CONSTITUTION POS- 
ITIVELY REJECTED THE PROPOSAL TO AL¬ 
LOW THE CONGRESS TO ELECT THE PRESI¬ 
DENT. 

The Randolph plan which was largely the basis of dis¬ 
cussion in the Constitutional Convention, had provided 
that the Executive should be chosen by the national leg¬ 
islature. (Journal, p. 62). The committee of the Whole 
reported in favor of Mr. Randolph's plan (Journal, p. 
161) which developed a great variety of opinion and M^as 
the occasion of a long and spirited debate (Watson on 
the Constitution, Chap. XXXV. p. 875). A number of 
other proposals having been voted down, when the ques¬ 
tion was put on Mr. Randolph's plan it was passed unan- 
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imously (Journal, p. 369). Later Mr. Gouveneur Mor¬ 
ris moved that the Constitution on the election of the 
Executive generally be reconsidered, which was carried 
by a unanimous vote (Journal, p. 388). After consid¬ 
ering other plans of appointment, the Randolph plan 
was again developing, the subject was referred to the 
Committee on Detail with the recommendation that the 
National Executive be chosen by the national legislature 
(Journal, p. 447). This committee in turn reported to 
the convention. “The Executive of the United States 

I 

shall be elected by ballot of the legislature (Journal, p. 
457).” This plan was still opposed and the subject was 
referred to the Committee of One from each State (Jour¬ 
nal, p. 648), which reported the plan. “That each state 
shall; appoint, in such manner as its legislature may dir¬ 
ect, a number of electors equal to the whole number of 
Senators and members of the House of Representatives 
to which the state may be entitled in the legislature,” 
(Journal, p. 654) which principle was finally incorporated 
in the Constitution. 

Some of the reasons for refusing the Congress any 
power of control over the election of President were thus 
forcefully stated in the convention: 

Thus on June 2, 1787: 

“Mr. Gerry opposed the election by the National 
Legislature. There would be a constant intrigue 
kept up for the appointment. The legislature and 
the candidates would bargain and play into one 
another's hands. Votes would be given by the 
former under promises or expectations, from the 
latter, of recompensing them by services to mem¬ 
bers of the legislature or their friends. He liked 
the principle of Mr. Wilson's motion, but feared it 
would alarm and give a handle to the state parti¬ 
sans, as tending to supersede altogether the state 
authorities. He thought the community not yet 
ripe for stripping the states of their powers , even 
such as might not be requisite for local purposes. 
He was for waiting till the people should feel more 
the necessity of it. He seemed to prefer the tak¬ 
ing the suffrages of the states, instead of elec- 
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tors; or letting the legislatures nominate, and the 
electors appoint. He was not clear that the people 
ought to act directly even in the choice of electors, 
being too little informed of personal characters in 
large districts, and liable to deceptions.” Elliott’s 
Debates on the Federal Constitution, Vol. 5, p. 
144. (Italics ours.) 

When, on July 19, before the Convention, the motion 

was to determine whether or not the executive should 

be eligible to a second time, in the debate, James blad- 

ison, of Virginia, participated, saying in part: 

♦ 

“* * * It was not clear that an appointment 

in the first instance, even with an ineligibility 
afterwards, would not establish an improper con¬ 
nection between the two departments. Certain 
it was, that the appointment would be attended 
with intrigues and contentions that ought nj)t to 
be unnecessarily admitted. He was disposed, for 
these reasons, to refer the appointment to some 
other source. The people at large was, in his opin¬ 
ion, the fittest in itself. It would be as likely as any 
that could be devised to produce an executive piag- 
istrate of distinguished character. The people 
generally could only know and vote for some citi¬ 
zen whose merits had rendered him an object of 
general attention and esteem. There was one dif¬ 
ficulty, however, of a serious nature, attending 
an immediate choice by the people. The right of 
suffrage was much more diffusive in the Northern 
than the Southern States; and the latter cbuld 
have no influence in the election, on the score of 
the negroes. The substitution of electors obviat¬ 
ed this difficulty, and seemed, on the whole, tb be 
liable to fewest objections.” 

Elliott’s Debates on the Federal Constitution, 
Vol. 5, p. 337. i 

On August 24, 1787, when sundry phases of the pro¬ 
posed Constitution were before the Convention, Mr. 
Gouverneur Morris opposed the election of the President 
by the national legislature. 

“Mr. Gouverneur Morris opposed the election 
of the President by the legislature. He dwelt 
on the danger of rendering the executive upin- 
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terested in maintaining the rights of his station, 
as leading to legislative tyranny. If the legis¬ 
lature have the executive dependent on! them, 
they can perpetuate and support their usurpations 
by the influence of tax-gatherers and other of¬ 
ficers, by fleets, armies, etc. Cabal and corrup¬ 
tion are attached to that mode of election. So is 
ineligibility a second time. Hence the executive 
is interested in courting popularity in the 
lature, by sacrificing his executive rights; 
then he can go into that body, after the expiration 
of his executive office, and enjoy there the fruits 
of his policy. To these considerations he added, 
that rivals would be continually intriguing to oust 
the President from his place. To guard against 
all these evils, he moved that the president 'shall 
be chosen by the electors to be chosen by the 
, people of the several states ." 99 

Elliott’s Debates on the Federal Constitution, 
Vol. 5, p. 473. 

17. (a) AN IMPLIED POWER TO REGULATE THE 

APPOINTMENT AND ACTS RELATING 
THERETO WOULD PLACE CONGRESS IN 
CONTROL OF PRESIDENTIAL ELECTORS. 

There is no express provision authorizing Congress 
to regulate acts affecting appointments of presidential 
electors. To imply any such power would accomplish 
by judicial decision what the framers of the Constitu¬ 
tion positively and decisively refused to do. For once 
legislative authority in Congress is implied that legis¬ 
lation under the provisions of Art. VI of the Constitution 
becomes the supreme law and would of necessity take 
precedence over any conflicting legislation enacted by a 
state legislature. 

18. IT IS COMPETENT FOR THE COURT IN CASE 
OF THE EXERCISE OF DOUBTFUL CONSTI¬ 
TUTIONAL POWER BY CONGRESS TO EXAM¬ 
INE THE REPORT OF THE COMMITTEE AND 
THE EVIDENCE UPON WHICH CONGRESS 
ACTS, WHICH IN THE INSTANT CASE, ARE 
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SUFFICIENT TO OVERCOME THE ORDINARY 
PRESUMPTION OF CONSTITUTIONALITY 
OF THE STATUTE. 

In James Everards’ Breweries v. Day, 265 U. S. 545, 
68 L. Ed. 1174, the question was the power of Congress 
under the Eighteenth Amendment prohibiting the manu¬ 
facture and sale of intoxicating liquors for beverage pur¬ 
poses to prohibit absolutely the prescribing of malt liq¬ 
uors as a medicine. In passing upon the constitution¬ 
ality of the exercise of this power by Congress the Cburt 
examined the evidence upon which Congress acted pay¬ 
ing: 

“When the bill was pending in Congress j the 
Judiciary Committee of the House of Represen¬ 
tatives held an extended public hearing, in which 
it received testimony, among other things, on; the 
question whether beer and other intoxicating pialt 
liquors possessed any substantial medicinal prop¬ 
erties. Hearings before House of Judiciary Com¬ 
mittee on H. R. 5033, Serial 2, May 12, 13, 16, 17, 
20, 1921. On the information thus received the 
Committee recommended the passage of the bill. 
H. R. 67th Congress, 1st sess., Rep. No. 224, And, 
in the light of all the testimony, Congress de¬ 
termined, in effect, that intoxicating malt liqpors 
possessed no substantial and essential medicinal 
properties which made it necessary that their use 
for medicinal purposes should be permitted, jand 
that, as a matter affecting the public health, it 
was sufficient to permit physicians to prescribe 
spirituous and vinous intoxicating liquors in ad¬ 
dition to the non-intoxicating malt liquors whose 
manufacture and sale are permitted under the 
National Prohibition Act. 

“Neither beer nor any other intoxicating malt 
liquor is listed as a medicinal remedy in the IJnit- 
ed States Pharmacopoeia. They are not generally 
recognized as medicinal agents. There is no con¬ 
census of opinion among physicians and medical 
authorities that they have any substantial v£lue 
as medicinal agents; and while there is some dif¬ 
ference of opinion on this subject, the question 
is, at the most, debatable. And their medicinal 


properties, if any, may, it appears, be supplied 
by the use of other available remedies. That the 
opinion is extensively held that the prohibition of 
prescription of malt liquors is a necessary and 
proper means to the suppression of the traffic in 
intoxicating’ beverages likewise appears from the 
legislation in many states, under which such pres¬ 
criptions are not permitted.” 

See also the like action by the Supreme Court in the 
case of Lambert v. Yellowley, 272 U. S. 581, 71 L. Ed. 
422. 

The facts with respect to the origin and history of 
the Federal Corrupt Practices Act of 1925, if examined, 
are clearly sufficient to overcome any presumption of 
the constitutionality of the act, so far as it relates to 
presidential electors. The present act, with the excep¬ 
tion of a slight change in Sec. 302 (c) is identical in 
language with what was known as the Cable Bill, report¬ 
ed on May 13, 1924, by Mr. Cable from the Committee 
on Election of President, Vice President and Representa¬ 
tives in Congress, H. R. 8956, accompanied by House Re¬ 
port no. 721, 68th Congress, First Session. (Cong. Rec¬ 
ord, p. 8496). The report submitted by Mr. Cable does 
not refer to the provisions of the bill relating to presi¬ 
dential electors, nor do the printed hearings of testimony 
upon bills upon the subject pending before the committee 
indicate any discussion of the matter. 

Shortly after the Cable Bill had been reported in the 
House, when S. 1898, a bill to readjust the compensation 
of employees in the postal service, was under considera¬ 
tion in the Senate, Mr. Borah offered an amendment in 
the nature of a rider to that bill to provide a Federal 
corrupt practices act which was adopted by the Senate. 
(Cong. Record, p. 9516). This amendment contained 
no reference to presidential electors or contributions 
made to influence their appointment. At that time Mr. 
Borah said, concerning the scope of his amendment: 

“It covers, in my opinion, all that we can cover 
under the decision in the Newberry case. It cov¬ 
ers the election of all Federal officials. It does 
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not cover, of course, the election of State officials 
, nor can it do so.” (Cong. Record, p. 9515). 

Senator Walsh, of Massachusetts, also said at this 
time: 

I 

“I agree the Federal authority is limited. I be¬ 
lieve the best way to reach the election abuses is 
through State legislation, because it is doubtful 
if you can pass a Federal law unless it applies to 
committees interested in elections being heldj in 
more than one State. You have to have it ap¬ 
ply to political committees taking part in the elec¬ 
tion in two or more States. OF COURSE, WE CAN 
PASS CORRUPT PRACTICES LAWS THAT AP¬ 
PLY TO THE ELECTIONS OF SENATORS AND 
REPRESENTATIVES ONLY. * * * 

“I think the field in which the National Govern¬ 
ment can legislate on this subject is somewhat 
limited. It is my opinion that the State govern¬ 
ments have very nearly absolute control over the 
manner of electing presidential electors, Senators, 
and Members of the House of Representative^. I 
think it is largely, if not solely, a State function. 
Most of the States have passed corrupt practices 
acts dealing with the question, but these laws 
not uniform and apparently are rarely enforced.” 
(Cong. Record, p. 9514, 1915). 

Because of disagreeing amendments between the Sen¬ 
ate and House, the Postal Bill was sent to conference. 
The report of the conferees was submitted in the Senate 
on June 5, 1924, (Cong. Record, p. 10 613) and in the 
House on June 6 (Cong. Record, p. 11 015). The report 
of the Committee on Conference appointed by the trjvo 
houses shows the conferees substituted for the Boijah 
amendment the provisions of the Cable Bill which had 
been reported in the House shortly before from the 
Committee on Election of President, Vice President, akd 
Representatives in Congress, the only change made by 
the conferees being in what is now Section 241 (c) ! of 
the law as finally drafted. 

The Cable Bill, as reported in the House, in Sec. 2 Re¬ 
fined the term “political committee' as follows: 

“(e) The term ‘political committee' includes 


99 


any committee, association, or organization, 
which accepts contributions or makes expendi¬ 
tures for the purpose of influencing or attempting 
to influence in two or more States the election of 
candidates or presidential and vice presidential 
electors.” 

for which the conferees substituted the following (now 

Sec. 241 (c) of the present Act): 

“(c) The term ‘political committee’ includes any 
committee, association, or organization which ac¬ 
cepts contributions or makes expenditures for 
the purpose of influencing or attempting to in¬ 
fluence the election of candidates or presidential 
and vice presidential electors (1) in two or more 
States, or (2) whether or not in more than one 
State if such committee, association, or organiza¬ 
tion (other than a duly organized State or local 
committee of a political party) is a branch or sub¬ 
sidiary of a national committee, association, or 
organization.” 

At the time of the submission of the conference re¬ 
port Mr. Moses declared: 

“I think that putting a rider of any sort on 
a bill such as the postal salaries bill is an entire¬ 
ly inexcusable method of producing legislation, 
however desirable. In the last days of the ses¬ 
sion, with a great bill here in which every Mem¬ 
ber of both Houses of Congress is deeply inter¬ 
ested, affecting the interests of more than 300,000 
Government employees, a bill to which substan¬ 
tially every Member of the Senate and substan¬ 
tially every member of the House has given his 
approval, a bill representing the result of work 
and labor on the part of a joint subcommittee 
which spent days in taking testimony exhaustive¬ 
ly—to put into the bill anything like the Cable 
bill, comprehensive in its subject matter and to 
which we have had no time to give attention in 
committee or the Senate to examine, I maintain 
is an entirely indefensible method of producting 
legislation of that sort. I want my personal po¬ 
sition to be made known. * * * 

“I am opposed to this method of producing this 
kind of legislation; but if I have to take this 
method of legislation in order to get relief for the 
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men in the Postal Service, I will take it. How- 
ever, that is not going to prevent me from making 
my protest against the legislation.” (Cong. Rec¬ 
ord, p. 10, 620). 

The conference report was adopted by both Houses, 
agreed to in the Senate (Cong. Record, p. 10, 652) ^nd 
in the House (Cong. Record, p. 11017), was sent to Pres¬ 
ident Coolidge for his signature. He vetoed the measiure 
on account of the postal salary increase, saying with 
respect to the corrupt practices provision, “If that pro¬ 
vision stood alone I should approve that part of the !bill 
relating to campaign funds.” (Cong. Record p. 11, 128, 
June 7, 1924) The bill failed to become law. 

At the second session of the 68th Congress the Hc|use 
Committee on Election of President, Vice-President pnd 
Representatives in Congress conducted hearings on Hi R. 
10,268, a [bill by Mr. Cable to provide for the choicf of 
an officer to act as President in the event the Presi4ent 
and Vice President should not have been elected knd 
qualified as provided by law. At that time the Hon. Wm. 
Tyler Page, then clerk of the House of Representatives, 
who has made a study of the electoral system, testified 
before the committee regarding the process of the flec¬ 
tion of President. He said, regarding the power of the 
State legislatures over the appointment of presidential 
electors: 

i 

“We speak of the electors in the States as the 
‘Electoral College.' This term was first used about 
the year 1800 and in 1845 it appeared in legis¬ 
lation. It is therefore an official term. The Elec¬ 
toral Colleges were intended tq be the exact coun¬ 
terpart of the joint convention of the two Houses 
of Congress in the representations of the State 
as units, as well as the population of the States. 
We have seen that electors were to be appointed 
in such manner as the State legislatures may dir¬ 
ect. This power was to be absolute. A State, if 
it chose, could vest the appointment of electors 
in a turnpike corporation or any other set of in¬ 
dividuals; and as a matter of fact in our early 
years under the Constitution in many of the 
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States presidential electors were not elected at 
all but were APPOINTED BY THE LEGISLA¬ 
TURES* South Carolina was the last State to 
give up the practice of appointing. This she did 
in 1868, and since that time electors in all of the 
States have been chosen by the people on a gen¬ 
eral ticket. Two are known as presidential elec¬ 
tors at large, corresponding to the number of 
Senators from each State, and the remainder 
equal in number to a State's Representatives, are 
selected from but not by congressional districts.” 

He further said: 

“The States have absolute control of the ap¬ 
pointment of electors to fill vacancies, to settle 
controversies as to the qualifications of electors, 
and other disputed matters. But Congress in the 
act of 1887 declared that they would not recog¬ 
nize the determination of States made after a cer¬ 
tain date. In justification of this it was asserted 
that Congress did not attempt to determine dis¬ 
putes but simply to state what evidence it would 
receive as conclusive to a determination. AT BEST 
THE LAW IS OPEN NOT ONLY TO SERIOUS 
CONSTITUTIONAL OBJECTION, BUT TO THE 
CRITICISM THAT IT LEAVES UNSETTLED A 
NUMBER OF POINTS THAT IN THE FUTURE 
MAY EASILY LEAD TO SERIOUS DISPUTES. 
Pinckney, of South Carolina, one of the most 
prominent members of the Constitutional Con¬ 
vention, said he well remembered that it was the 
object of the convention to give to Congress no 
interference in or control over the election of the 
President; that it would not have been safe to 
have given Congress the right to object to any 
votes or even to question whether they were cons¬ 
titutionally or properly given. It is under this 
same act of 1887 that the whole machinery is 
set up for the certification and counting of the 
electoral vote, except as provided in the twelfth 
amendment. And should this act ever be found to 
be unconstitutional much confusion would result. 
Nothing short of a constitutional amendment can 
supply the omissions which time has revealed.” 
(Capitals, italics ours.) 
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The agitation for the enactment of a Federal Corrupt 
Practices Act continued in the second session of the 68tlk 
Congress, and on January 29, 1925, Mr. Walsh, of Mas¬ 
sachusetts, when S. 3674, another bill to reclassify th^ 
salaries of post masters and employees of the postal 
service was pending in the Senate, offered as a rider to 
that bill an amendment in the language of the Cabl£ 
Bill as it had been embodied in the former postal salar¬ 
ies bill that had been vetoed by the President. (Con^. 
Record, p. 2627). The amendment was adopted with 
practically no discussion. No mention was made of the 
provisions of the bill relating to presidential electors 
although it will be recalled that Mr. Walsh, himself, had 
expressed doubt at the former session regarding the 
power of Congress to legislate upon matters affecting 
the appointment of presidential electors. 

Later, when H. R. 11,444, providing for salary ip- 
creases of postal employees was reported in the House 
by Mr. Kelly from the Committee on Post Offices and 
Post Roads, which is found printed in the Congression¬ 
al Record of February 10, 1925 (p. 3419) it contained i}o 
reference to corrupt practices. The bill passed the Hou$e 
and went to the Senate, where it was referred to the 
' Senate Committee on Post Offices and Post Roads, 
(Cong. Record, p. 3479) was duly reported, and when it 
came before the Senate in Committee of the Whole, thete 
was offered an amendment which substituted for the 
entire House bill the text of S. 3674, which had passed 
the Senate on January 29, 1925, and which contained the 
rider providing for a Federal Corrupt Practices Act. On 
this occasion the amendment was not even so much as 
read. Mr. Moses said: 

“I ask unanimous consent that the formal read¬ 
ing of the committee amendment may be dis¬ 
pensed with. My reason for asking that is thpt 
the amendment which the committee proposes Jis 
the entire bill, which was adopted by the Senate 
after eight days of close debate, and with all of 
the items which were then passed upon by the 
Senate. The provisions are so thoroughly fam- 
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iliar to the Members of the Senate I think the 
request may readily be acceded, to.” (Cong. Rec¬ 
ord, p. 3826). 

The bill was sent to conference and finally passed in 
the Senate (Cong. Record, p. 4697-4707) and in the 
House (Cong. Record, p. 4655), was sent to the President, 
signed, and became P. L. 506 of the 68th Congress. 

The history of this legislation shows that it was passed 
without any discussion whatsoever of the vital consti¬ 
tutional question involved, also that those who spon¬ 
sored the proposal expressed serious doubts as to the 
constitutional power of Congress. Some time before 
this, in the 66th Congress, on March 26, 1920, Senator 
Pomerene, of Ohio, a distinguished constitutional law¬ 
yer, in speaking of the power of Congress to control the 
appointment of presidential electors, declared: 

“I share the Senator’s detestation, if I may 
use that word, of the large expenditure of mon¬ 
ey in elections, and I want to join hands with the 
Senator in trying to remedy this situation, if it 
can be done; but I wish to ask the Senator this 
question: Has he investigated sufficiently to de¬ 
termine, in his own mind, what, if any, consti¬ 
tutional authority Congress has to deal with the 
subject of presidential primaries of election? Be¬ 
fore the Senator answers that question, if he will 
permit me to make an observation or two, I desire 
to say that it is no question about our right to 
control primary or general elections so far as 
they relate to Representatives in Congress and to 
Senators, but our courts have held at various 
times that a presidential elector was not a Fed¬ 
eral officer; that he was a State officer, and that 
the State Legislatures have the right to provide 
for their appointment. That has been construed 
to mean either appointment by the legislature or 
by election. They are now elected by popular 
vote. 

“I recognize the fact that Congress has the 
right to determine the time of choosing the elec¬ 
tors and the day on which they shall cast their 
vote, which day shall be the same throughout the 
United States. 

“I had occasion a couple of years ago when this 
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matter was engaging the attention of the commit¬ 
tees to look into the question of the right of Con¬ 
gress to control presidential primaries. I know 
that that matter was given very serious thought 
by some of the ablest lawyers of this body, and 
at that time we were of the opinion that we could 
not control the presidential primaries. I have not 
had the opportunity to examine the bill which 
has been presented by the Senator from Idaho, 
though I heard it in part read. It may be that it 
is builded upon some different theory. I hope 
the joint investigation of Senators will lead to a 
conclusion that there is this power. I present the 
subject now so that I, for one, may have the ben¬ 
efit of the Senator’s views. If there is no duch 
authority, then there ought to be an amendment 
to the Constitution to cover the case.” (Cbng. 
Record, p. 4856-4857.) (Heavy print ours.) 

19. SEC. 251, PROHIBITING CAMPAIGN CONTRI¬ 
BUTIONS BY CORPORATIONS, UNCONSTITU¬ 
TIONAL IN PART. 

The words, “presidential elector,” appear in the Feder¬ 
al Corrupt Practices Act of 1925 in only two places, prst 
in Sec. 241 (c) defining a political committee, hereinbe¬ 
fore discussed, and again in Sec. 251. 

Section 241 (c) of the present Corrupt Practices Act 
of 1925 marks the first attempt by Congress to enact 
a publicity requirement with respect to contributions 
made to influence the election of presidential and vice- 
presidential electors. All former legislation respecting 
Corrupt practices having been confined to matters | af¬ 
fecting the election of members of Congress, with the 
single exception of the act of January 26, 1907, (chapter 
420, 40 Stat. L. 864,) prohibiting contributions by Cor¬ 
porations to influence the election of presidential Rec¬ 
tors, now carried in the present corrupt practices j act 
as section 251 (U. S. C. Title III, Chapter 8). Sec. 251 
provides: 

“It is unlawful for any national bank, or any 
corporation organized by authority of any law of 
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Congress, to make a contribution in connection 
with any election to any political office, OR FOR 
ANY CORPORATION WHATEVER to make a 
contribution in connection with any election at 
which presidential and vice presidential electors 
or a Senator or Representative in, or a Delegate 
or Resident Commissioner to, Congress are to be 
voted for, or for any candidate, political commit¬ 
tee, or other person to accept or receive any con¬ 
tribution prohibited by this section.” (Capitals 
ours.) 

The act attempts to prohibit any corporation whatever 
from making a contribution in connection with an elec¬ 
tion in which presidential and vice presidential electors 
are elected. This section of the act is not involved in 
the indictment in the instant case, but the constitutional 
power of Congress to enact it, so far as it applies to 
CORPORATIONS CHARTERED BY THE STATE, is 
precisely the same as that involved in requiring a report 
of contributions made by individuals to influence the 
election of presidential electors. It will be noted that 
Congress does not require individuals to make any report 
of contributions to influence the election of presidential 
electors (See Sec. 245 of the Federal Corrupt Practices 
Act of 1925). Individuals are required to report con¬ 
tributions only when made to influence the election of 
“candidates” in two or more states and the term “can¬ 
didate” is defined by Sec. 241 (b) to mean a candidate 
for Congress. 

The constitutionality of the act prohibiting contribu¬ 
tions by corporations has never been before the United 
States Supreme Court and its provisions have rarely 
been invoked. It bears upon its face, however, evidence 
that its framers appreciated that it might be unconstitu¬ 
tional in part, for after prohibiting contributions by any 
corporation organized by the authority of any law of 
Congress, it goes further and attempts to prohibit con¬ 
tributions by any corporation whatever. The authority 
of Congress to regulate corporations created by Federal 
law cannot be successfully disputed. The framers of 
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the act, therefore, made its prohibitions apply to them 
specifically, and then followed with the general language, 
“any corporation whatever.” If there had been no doubt 
in the mind of the draftsmen regarding the power of 
Congress over all corporations, the distinction between 
corporations chartered by national law and state corpor¬ 
ations would not have been made and the language “or 
any corporation whatever,” would have been superfluous. 

The act would simply have prohibited any corporation 
from making a contribution to influence the election of 
members of Congress or presidential and vice presiden¬ 
tial electors. It is apparent that the act was purposely 
made severable. As Congress has no power over j;he 
appointment of presidential electors and no power oyer 
corporations created by the States, the act is clearly Un¬ 
constitutional as to them, though it is unquestionably 
valid in so far as it applies to corporations created by 
Federal law. 

The only case in which the constitutionality of this 
act has been before the courts is in United States v. 


United States Brewers Assn., 239 Fed. 163, 169, where 
it was said: j 

“The fourth reason assigned against the valid¬ 
ity of the act is that it tends to prohibit, make 
criminal, and punish money contributions made 
to a candidate for a state office, or to the agent 
for such candidate, or in connection with his elec¬ 
tion. As I understand defendants' position, this 
reason is based on the use of the words 'any elec¬ 
tion at which Presidential and Vice Presidential 
electors' are 'voted for.' 

“If it should be held that Congress exceeded its 
power in including, among others, elections in 
which Presidential and Vice Presidential electors 
are to be voted for, on the ground that they are 
officers of the state and not of the federal govern¬ 
ment, that would not, in my opinion, invalidate 
the act except as to that particular provision. 

“If that which is unconstitutional can be sep¬ 
arated from that which is not, the one may be 
rejected, and the other retained. This rule is 
recognized in U. S. v. Reese, 92 U. S. 214, 23 L. 


Ed. 563, and U. S. v. Steffens, 100 U. S. 82, 25 L. 
Ed. 550, cited in briefs of defendants' counsel. 

“On the whole, I am of opinion that, in enact¬ 
ing section 83, Congress kept within its constitu¬ 
tional powers. Were I in doubt upon this ques¬ 
tion, I would resolve that doubt in favor of the 
constitutionality of the act." (United States v. 
United States Brewers Assn., 239 Fed. 163, at 
169”) 

This case did not settle the question of the constitu¬ 
tionality of the act in so far as it related to presidential 
electors, for the indictment in that case charged contri¬ 
butions by the Brewers Association to influence the elec¬ 
tion of BOTH MEMBERS OF CONGRESS AND PRESI¬ 
DENTIAL AND VICE PRESIDENTIAL ELECTORS, 
and as the question came before the district court on 
demurrer to the indictment there was ample ground up¬ 
on which the district judge could justify his action in 
sustaining the indictment and overruling the demurrer. 
While there is some language used by the district judge 
in that case indicating that he regarded the act as cons¬ 
titutional, it is purely dictum and is not conclusive of the 
question. 

The unconstitutionality of that portion of the act of 
1907 which prohibits any corporation whatsoever from 
making a contribution to influence the election of presi¬ 
dential electors did not escape notice in Congress. When 
the bill, S. 4563, was pending before the House on January 
21, 1907, (Cong. Record, 59 Cong., 2 Sess., p. 1453) Mr. 
Mann, of Illinois, one of the ablest constitutional lawyers 
in that body, said: 

“I am not in favor of the passage of this bill 
for two reasons. First, I do not believe that the 
Government of the United States has the consti¬ 
tutional authority to regulate and control all of 
the elections in the country. * * * 

Mr. Kiefer, of Ohio, said: 

“But we are all now on a virtuous footing. Sub¬ 
stantially all of us, I think, are going to vote for 
this bill, although it has elements in it that sug¬ 
gest that it may be unconstitutional. The elec- 
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tion of Members of the House of Representatives 
in the different States or in the general assem¬ 
blies of the different States is pointed out as One 
of the cases where contributions are not to be 
;made to aid in securing the election of anybody. 
How that comes within the purview of the Cons¬ 
titution I do not know. It is even doubtful about 
our right to prohibit corporations from making 
contributions to control elections of the Members 
of this House. Under section 4 of Article 1 of pie 
Constitution we find this provision: 

" ‘The times, places and manner of holding elec¬ 
tions for Senators and Representatives shall be 
prescribed in each State by the legislature there¬ 
of; but the Congress may at any time by jaw 
make or alter such regulations, except as to the 
places of choosing Senators/ 

“The effect of this article and its construction 
is considered in Ex parte Seibold (100 U. S. 371, 
382-385). 

“How are we by law to provide against con¬ 
tributions unless we have assumed to do tfiat 
which we might do under the last clause of this 
section 4, to regulate the election of Representa¬ 
tives in different States. I only make this sug¬ 
gestion in the line of having it understood that 
while I vote for the bill I do it with the mehtal 
reservation as to the constitutionality of it.” 

Mr. Robinson, of Arkansas, now United States Sena¬ 
tor from that state, said: 

“I have had no opportunity to investigate the 
constitutional features or the unconstitutional 
features of this bill, but I want to say that,the 
political history of this Republic during the last 
few years has emphasized the necessity for some 

such legislation as is provided for in this measure. 

* * * 

The only other acts passed by Congress relating to 
the appointment of presidential electors are those re¬ 
ferred to in the several Civil Rights Acts intended to 
protect citizens against the discriminations covered by 
the XIVth and XVth Amendments. These are passed 
pursuant to a specific section in the constitutional 
amendments themselves authorizing Congress to enact 



appropriate legislation and rest upon an entirely dif¬ 
ferent footing from the Federal Corrupt Practices Act, 
for which there is no constitutional authorization and 
which attempts to regulate acts affecting the appoint¬ 
ment of presidential electors, a matter which is express¬ 
ly reserved to the people of the States to be exercised 
as the State legislature may direct. 

20. NO THEORY OF A SALUTARY PURPOSE CAN 
SUSTAIN AN UNCONSTITUTIONAL ACT. 

Appellant argues that the Federal Corrupt Practices 
Act of 1925 is a reasonable regulation designed to se¬ 
cure publicity of campaign contributions and should be 
sustained on the grounds of public policy. 

This is invariably the last defense made in support 
of an unconstitutional law, but even this feeble support 
is denied the statute in the instant case. It cannot be 
successfully contended that the Federal Corrupt Prac¬ 
tices Act of 1925 is designed to provide publicity for 
campaign contributions, for as has been pointed out, 
it expressly exempts duly organized State or local com¬ 
mittees of political parties, also State and local com¬ 
mittees which are not branches of a national committee, 
from the duty of making any report whatsoever. In 
other words, the State and local political machines, con¬ 
tinuing organizations, which make a business of politics 
and of advancing partisan interests, and through which 
the largest amount of moneys are expended in political 
campaigns, are entirely exempt not only as to expendi¬ 
tures to influence the election of presidential electors 
but as to Members of Congress as well. To assert that 
Congress intended the act as a campaign publicity act 
is to tax the credulity of the most credulous. 

In the campaign of 1928, to which the acts charged 
in this indictment relate, the regular Democratic state 
organization of Virginia admitted upon inquiry of a 
Senate Committee that it had expended the sum of 
$107,256.27. The Republican State Committee admitted 
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the expenditure of $52,983.50. (See S. Kept. 2024, 7j)th 
Cong., 2nd Session.) But neither these committees por 
the various state and local committees in the counties 
and cities of the State, nor of any of the other 48 States 
of the Union are required by the Federal Corrupt Prac¬ 
tices Act of 1925 to file any report whatsoever. There¬ 
fore, the provisions of the act itself furnish a convinc¬ 
ing denial of the argument that it is an act intended 
to provide publicity in regard to political campaigns. 

On the other hand, sound public policy will not be 
promoted by sustaining the provisions of a law which 
Congress had no constitutional authority to enact. To 
do so would constitute an invasion of the reserved poyrer 
of the States or the people of the States. The St^te 
legislatures have full power to enact all legislation that 
may be necessary to protect the purity of elections Ef¬ 
fecting presidential electors. For 135 years (until 19^5) 
Congress never attempted the exercise of any such leg¬ 
islative authority. If State legislation proves inade¬ 
quate the remedy is by amending the Constitution, as 
was pointed out by the report of Senator Morton on be¬ 
half of the Senate Committee on Privileges and Elec¬ 
tions, referred to by the United States Supreme Cojirt 
in McPherson v. Blacker (supra). Respect for law can¬ 
not be inculcated by violating the Constitution. If this 
act be upheld it opens the door by which the States njay 
be supervised in the matter of the appointment of presi¬ 
dential electors, which is their exclusive function. It 
will admit of conflicting Federal and State regulations 
on the same subject, which will be confusing to tfhe 
citizen and serve only to catch the unsuspecting ^nd 
unwary. 


The act cannot be sustained because Congress l^as 
no power over matters affecting the appointment of 
presidential electors. It apparently realized this when 
it exempted the application of this statute to acts con¬ 
fined to a single state. Congress cannot by making the 
law apply to two states or 48 states enlarge its con- 



stitutional power over presidential electors. Neither 
can the act be sustained as a exercise of power under 
the commerce clause, because it refers to no subject in 
interstate commerce. 

It will doubtless be argued that it is not an attempt 
to regulate the appointment of presidential electors but 
the acts of citizens affecting their appointment. The 
answer to this is that Congress has no right to police 
the acts of citizens of the United States except in the 
exercise of some authority conferred by the Constitu¬ 
tion. 

The only possible theory upon which Congress can 
regulate the acts of citizens affecting the appointment of 
presidential electors is that it has some authority over 
the appointment of electors. Not having that power 
and the statute showing on its face that it rests on no 
other basis, its provisions attempting to regulate the 
acts of individual citizens with respect thereto must fail. 

The Supreme Court of the United States has repeat¬ 
edly pointed out that no theory of a supposed salutary 
purpose will sustain an unconstitutional statute. This 
argument was unsuccessfully advanced in the attempt 
to sustain the Child Labor Acts, the act with respect 
to grain futures, and similar legislation. 

21. GOVERNMENT’S THEORY ANALYZED. 

The government’s theory is that the office of Presi¬ 
dent is a constitutional one essential to the Federal gov¬ 
ernment; that although the method of appointment of 
Presidential electors is committed to the state legisla¬ 
tures, nevertheless there are certain functions with re¬ 
spect to the election of a President over which Con¬ 
gress has jurisdiction, such as the counting of the elec¬ 
toral vote; also the necessity for the House of Repre¬ 
sentatives to elect the President in the event of a fail¬ 
ure of one candidate to obtain a majority in the elec¬ 
toral college; and that because of this it is necessary 
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that the Congress have a supervisor^ legislative au¬ 
thority over the entire process in order to insure the 
purity of elections. 

It is claimed that this authority is derived from no 
express provision of the Constitution but it is an im¬ 
plied power justified by the elastic clause, article 1, sec¬ 
tion 8, providing Congress shall have power: 

i 

“To make all Laws which shall be necessary 
and proper for carrying into Execution the fore¬ 
going Powers and all other Powers vested by this 
Constitution in the Government of the United 
States, or in any Department or Officer thereof.” 

There are a number of fatal defects in this reason¬ 
ing. First, the framers of the Constitution, in article 
I, section 2, carefully defined the method by which the 
electors were to be appointed. It expressly commits! to 
the state legislature the determining of the manner of 
appointment and the only power granted to the Federal 
government is to fix the time of choosing. The power 1 of 
appointment having been expressly reserved to the state 
legislatures it cannot be interpreted as a power vested I by 
the Constitution in the Government of the United Stages 
or in any department or office thereof which will justify 
legislation by Congress under the elastic clause. Further, 
the impled power doctrine has been upheld by the court 
only in those cases where the Constitution has cqm- 
mitted to Congress control of a subject matter in which 
event there is implied all necessary authority to make 
the grant of power effective. Cases cited by the Gov¬ 
ernment such as United States v. Gettysburg Electric 
Railway Company, 160 U. S. 668 illustrate the difference 
between such cases and the instant case. In the Gettys¬ 
burg case as pointed out by the Supreme Court: 

“Congress has power to declare war and to cre¬ 
ate and equip armies and navies. It has the grqat 
power of taxation to be exercised for the com¬ 
mon defense and general welfare. ** Having such 
powers, it has such other and implied ones as 
are necessary and appropriate for the purpose of 
carrying the powers expressly given into effect.” 



The constitution having conferred upon Congress the 
power of levying war and of taxation these express 
grants carried by necessary implication full authority 
to make the powers effective through the inspiring of 
patriotism by the acquiring of the historic battlefield as 
a national park. In the instant case the implied power 
is sought to be sustained with regard to matters af¬ 
fecting the election of Presidential electors, a subject 
expressly reserved to the state legislatures. 

It is difficult to follow the reasoning of the Govern¬ 
ment. It apparently insists first, that there is an im¬ 
plied power to preserve the purity of presidential elec¬ 
tions through all stages since it is a Federal office and 
because of certain functions which Congress may have 
to perform in its determination of a presidential elec¬ 
tion. While thus boldly asserting the right of legisla¬ 
tive control by Congress as a necessary and essential 
function of the Federal Government, it immediately 
abandons this broad position and suggests “that the 
government is willing to concede that the line of de¬ 
marcation between constitutional and unconstitutional 
legislation upon the subject may run between the pub¬ 
licity requirement of the present act and a requirement 
which might oblige the Presidential electors or candi¬ 
dates to file reports and which might limit them in 
amount of money that could be expended in their cam¬ 
paign.” (Appellant’s brief, p. 89.) 

It also suggests that possibly since the legislation 
applies to political activity in two or more states it is 
appropriate legislation by Congress, since no state can 
adequately deal with such a condition. What does this 
mean? As the office of President is a constitutional one 
if the power to insure the purity of presidential elec¬ 
tions is a necessary and implied one, then by virtue of 
every canon of constitutional construction, that power 
is absolute and subject to no limitation except such 
as is expressly set forth in the Constitution. If a power 
to control the process of election of President is to be 
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implied, then why not imply an adequate power to deal 
with the entire subject? It is an elementary principle 
that the Constitution and the laws of the United States 
made in pursuance thereof are the supreme law of the 
land (U. S. Court. Article VI). 

I 

If power exists in Congress then it is paramount and 
why should it be necessary to seek to draw an ill defined 
line between legislation to be regarded as a publicity 
requirement and that to be regarded as a regulation gov¬ 
erning the appointment of electors? The Government 
insists that the Corrupt Practices Act of 1925 is a mere 

publicity requirement and is not a regulation of the Ap¬ 
pointment of electors or acts affecting their appoint¬ 
ment. The attempted distinction between a publicity 
requirement and the term regulation is a difference of 
words only. They are fundamentally the same. What 
does the act attempt to do? It requires that before 
any body of persons can associate to influence the elec¬ 
tion of Presidential electors in two or more states, or 
even in a single state, if they be a branch or subsidiary 
of a national organization, that they shall appoint a 
political committee. That political committee is required 
to have a chairman and a treasurer. The treasurer is 
required to keep accurate and detailed accounts with 
the name and address of every person making a con¬ 
tribution "to” or “for the committee ,, of as much as 
$100 in a calendar year and the name and address as 
well as a receipted voucher for all expenditures made 
“by the committee ,, or “on behalf” of the committee 
exceeding $10.00 in amount. These are certainly regu¬ 
lations. They have nothing to do with publicity. The 
only publicity requirement is the filing of reports as 
treasurer at stated intervals with the clerk of the House 
of Representatives. The Act further prohibits any cor¬ 
poration from making a contribution to influence the 
election of presidential and vice-presidential electors ife- 
gardless of whether it shall be a corporation created by 
the State or Federal government. This is certainly a 


regulation. Also why the distinction between the ex¬ 
ercise of power by Congress in one state, in two states, 
or in all of the states? If local committees in the sev¬ 
eral states may corrupt the presidential election, does 
it not just as much affect all subsequent acts required 
of Congress after the elector is appointed, such for ex¬ 
ample, as counting the electoral vote for President or 
deciding the vote in the House of Representatives in 
the event no candidate has a majority in the electoral 
college? Is the office of Chief Magistrate any less af¬ 
fected? These suggestions show the fallacy in the 
entire argument of counsel for the Government. 

Even in the instance where the Constitution imposes 
a specific duty upon Congress to count the electoral 
vote in a Presidential election, it has been held that 
this specified grant of authority carried with it no im¬ 
plied power to go behind the certification of the elec¬ 
toral votes of a state although fraud was charged. (Elec. 
Coll. Cases.) If Congress is possessed of no implied au¬ 
thority where it undertakes to discharge a specific duty 
imposed upon it by the Constitution, there is absolute¬ 
ly no reason to sustain an implied authority in Con¬ 
gress with respect to matters affecting the appointment 
of Presidential electors which the Constitution has by 
definite language not only committed to the State Leg¬ 
islatures but in the same clause has granted to Congress 
in terms the only authority) it was intended that it 
should exercise, namely, to fix the time of choosing. 

It is only fair to direct the attention of the court to 
developments since this indictment was returned, which 
are 1 matters of public record, of which it may take 
judicial notice. Since the filing of this indictment the 
Select Committee of the Senate appointed to investi¬ 
gate Senatorial campaign expenditures, submitted its 
final reports to the 72nd Congress (S. Rep. 21 and 124) 
at which time it submitted an entirely new bill that 
would expressly repeal the present Federal Corrupt 
Practices Act of 1925. 
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The clear line of demarcation between the existing 
law and the proposed legislation is thus set forth in 
the language of the committee’s report, No. 20, at pagp 8. 

“The most important departure in principle 
from the corrupt practices act of 1925 lies in jthe 
fact that the present bill seeks to center the (re¬ 
sponsibility for campaign expenditures upon sfich 
candidate or his agent and prohibits all those yho 
are not properly authorized by the candidate or 
his agent from receiving contributions or making 
expenditures. 

“Under this plan the candidate becomes legal¬ 
ly responsible for the expenditures of all persons 
and committees whom he or his agent has Au¬ 
thorized to act in his behalf, while all unauthor¬ 
ized persons and committees receiving contribu¬ 
tions or making campaign expenditures become 
subject to the penalties provided in the bill.”] 

i 

Also at Page 6. 

“Previous legislation has been directed toward 
the control of expenditures made in connection 
with the choice of presidential electors. The 

present bill proceeds on the theory that the offices 
of President and Vice President of the United 
States are Federal offices, the protection of whjch 
from the taint of corruption is of supreme im¬ 
portance to the welfare of the Nation.” 

Note the expression used by the committee, “depajrt- 
ure in principle,” in distinguishing between the present 
act and the proposed law. Here the committee makes 
the distinction between legislation which attempts to 
regulate acts influencing the appointment of presiden¬ 
tial electors, a matter which is entirely reserved to the 
Legislatures of the States, and the right of Congress to 
legislate with respect to the activities of an individual* 
who is himself a candidate for a distinctly Federal 
office, such as that of President or Vice-President of 
the United States. 

The United States Supreme Court has held that the 
appointment of Presidential electors and the control 
over matters affecting their appointment is exclusively 
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a function of the State Legislature, also that the term 
“appointment” includes a popular election. Counsel for 
the Government rely upon the minority opinions in two 
Kentucky cases, Todd v. Johnson 99 Ky. 548, and Done- 
lan v. Bird, 118 Ky. 178. Appellees respectfully sub¬ 
mit that even the minority opinions in these cases ex¬ 
pressly support the contention here made, for while the 
dissenting judges contend that electors are more in the 
nature of independent electors rather than state officers, 
they nevertheless make this express reservation: 

“It may be conceded that when the state Leg¬ 
islature provides for their appointment by a vote 
of the people under the power given by the Fed¬ 
eral Constitution, that election is held under the 
power and subject to the control of the state, and 
frauds in its conduct may be punished by the 
state laws.” 

The case of State v. Bowen, 8 S. C. 400, cited by ap¬ 
pellant, is one of the cases growing out of the Hayes- 
Tilden controversy. It was not followed by the U. S. 
Circuit Court in South Carolina in the Electoral College 
case, 8 Federal Cases (p. 427), Case No. 4336, and was 
disregarded by the Electoral Commission. Even that 
case goes no further than to support the proposition 
that the office of elector grows out of the Constitution. 
This is not disputed by appellees, our contention being 
that the manner of appointment and the control of the 
incidents affecting appointment have been held by the 
Supreme Court to' be exclusively the function of the 
State Legislatures and that the section of the Statute 
upon which this indictment is based and the acts 
charged relate to matters beyond the constitutional con¬ 
trol of Congress. 

It is respectfully submitted, therefore, that the de¬ 
cisions of the United States Supreme Court, the funda¬ 
mental principles underlying the Constitution, the dis¬ 
cussion at the time of its adoption, the debates in Con¬ 
gress, and recognized authorities of constitutional law 
support the view that the sections of the Federal Cor- 
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rupt Practices Act of 1925 requiring reports of contri¬ 
butions made to influence the election of Presidential knd 
Vice Presidential electors are unconstitutional . 


m. INDICTMENT STATES NO OFFENSE UNDER 
STATUTE PROPERLY CONSTRUED. j 

Not only is the statute unconstitutional but the! in¬ 
dictment is insufficient to comply with the VI Amend¬ 
ment. This case presents the question of the construc¬ 
tion to be given the Federal Corrupt Practices Act of 
February 28, 1925, insofar as it applies to the duty of 
the treasurers of political committees to file with jthe 
clerk of the House of Representatives reports of Con¬ 
tributions not alleged to have been made “to the com- 
mittee” but “for the committee” and the sufficiency 
of an indictment to charge that offense. The govern¬ 
ment takes the broad position that the Act prescribes 
a statutory duty upon the part of the treasurer ojf a 
political committee to file reports of all contributions 
made to or for the committee, which the treasurer 
omits at his or her peril, and as stated in their brief 
at page 9, “the law is violated when a treasurer yril- 
fully or otherwise fails to file such statements,” although 
later in its brief it apparently abandons that broad con¬ 
struction and says (p. 13): 


“But when the extent of the statute is narrow¬ 
ed down in its intended scope to placing criminal 
liability upon a treasurer who fails to report con¬ 
tributions made to the committee or to any agent 
thereof, it will be observed that no such absurd¬ 
ities could ensue.” 

Why does the government thus seek to read into the 
statute the words “to any agent” of the committee? 
They do not appear in the text of the 1925 act upon 
which the indictment is based. Those words are found 
in the former act of June 25, 1910, which act was ex¬ 
pressly repealed by sec. 318 of the present law follow¬ 
ing the decision of the United States Supreme Court 





in the Newberry case. The government is compelled 
to read this language into the statutes in an attempt 
to overcome the cogent reasoning of Justice Proctor’s 
opinion. 

But applying the government’s own construction of 
the statute to the indictment in this case, it is clear 
that it is insufficient since it nowhere alleges that the 
contribution was made to the committee or to any agent 
of the committee. It fails in each count to allege to whom 
the contribution was made. It charges merely in each 
count, that the contribution was made “for the com¬ 
mittee.” Therefore, applying the government’s test as 
they have undertaken to narrow the statute, the indict¬ 
ment is wholly insufficient to meet the constitutional 
requirements of the VI Amendment. 

1. THE CONSTRUCTION OF THE STATUTE 

Counsel for appellees insist that Congress in enacting 
legislation dealing with Congressional campaigns and 
with Presidential elections, having a nation-wide scope, 
recognized throughout the distinction between direct 
and indirect political activities, i. e., the acts of the 
committee itself and acts of third person for or on be¬ 
half of the committee. No committee can conduct all 
activities of a political campaign or even know of them. 
Congress in writing the act therefore distinguished be¬ 
tween acts done by the committee itself and by others, 
for or in its behalf, and clearly delineated the different 
circumstances under which responsibility of the com¬ 
mittee should amv?: This distinction is made with re¬ 
spect to reports required of political committees, 
also with respect to reports required of candi¬ 
dates for the Senate, House of Representatives, 
Delegates or Resident Commissioner to Congress 
and applies alike to expenditures as well as to 
contributions. The difference made in the act between 
direct and indirect activities can be graphically shown 
by tabulating and classifying the statute with respect 
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to the several phases of activity with respect to which 
it requires reports. They are: 

I 

(a) POLITICAL COMMITTEES— 

REPORTS REQUIRED 

Contributions are 

1. Direct, i. e., those made to the committee, see Sec. 
244 (a, 1) 242 (b, 1) 

2. Indirect, i. e., those made for the committee, Sec. 
243 ; 244 (a, 1) 243; 242 (b, 1). 

Expenditures 

1. Direct, i.e., those made by the committee, sec. 244 
(a, 4, 5, 6) 242 (b, 3) 

2. Indirect, i. e., those made on behalf of the com¬ 
mittee. 

j 

(b) CANDIDATES—REPORTS REQUIRED j 
Contributions 

1. Direct, i. e., received by the candidate sec. 246 (1) 

2. Indirect, i. e., received by any person on behalf of 
candidate with his knowledge and consent (sec. 246 

a).) | 

Expenditures 

1. Direct, i. e., made by the candidate sec. 246 (a,j 2) 

i 

2. Indirect i. e., made by any person on his behalf 
with his knowledge or consent 246 (a, 2). 

Pledges 

1. Direct, i. e., by the candidate 246 (a, 3) 

2. Indirect, i. e., by any person for him with his knowl¬ 
edge or consent 246 (a, 3). 

i 

(c) ACTIVITIES OF INDIVIDUALS— 

REPORTS REQUIRED 

Expenditures by individuals to influence election! of 
candidates for Congress in two or more states. 



when not made to a committee. Sec. 245. 

The contention of appellees is that the Federal Cor¬ 
rupt Practices Act of 1925, in sec. 241 (c) defines a 
political committee as one which accepts contributions 
for the specified political purpose. Contributions are 
then divided into two classes: 1st. Direct contributions, 
those made directly to the committee. No such con¬ 
tribution is charged in this case. 2nd. Indirect contri¬ 
butions, those made to some third person for the com¬ 
mittee. The distinction between direct and indirect con¬ 
tributions is clearly made in Secs. 242, 243 and 244. 
Sec. 242 requires that before contributions are accepted 
a political committee shall be appointed, which is re¬ 
quired to have a chairman and a treasurer. It makes 
it the duty of the treasurer of a political committee to 
keep a detailed and exact account of all contributions 
made to or for such committee. This is followed by 
Sec. 243, which defines the method by which indirect 
contributions, those made for the committee, are ac¬ 
counted for to the treasurer. Following this is Sec. 
244 (upon which the indictment is based) defining the 
duties of a treasurer of a political committee with re¬ 
spect to the filing of reports of contributions with the 
clerk of the House of Representatives. This section re¬ 
quires reports to be made of contributions: 1st, To the 
committee; 2nd, For the committee. Since Sec. 243 im¬ 
mediately preceding is the one which defines what is 
meant by a contribution fori the committee, the only log¬ 
ical and reasonable interpretation of the section is that 
the contributions “for the committee” which Congress 
intended that the treasurer should report are those ac¬ 
counted for to the treasurer as provided in Sec. 243. 
Sec. 243 reads: 

“Accounts of contributions received. Every 
person who receives a contribution for a political 
committee shall, on demand of the treasurer, and 
in any event within five days after the receipt 
of such contribution, render to the treasurer a 
detailed account thereof, including the name and 
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address of the person making such contribution, 
and the date on which received.” (Italics ours.) 

Contributions made for the committee which the 
treasurer is required to report are those which come 
into existence as provided in Sec. 243, and the duty 
of the treasurer to report with respect to such contri¬ 
butions in contingent upon whether there has been an 
accounting to the treasurer for such contributions, or 
other facts giving rise to the duty of the treasurer to 
demand an accounting. As to indirect contributions, 
therefore, it clearly never was the intention of Congress 
that the treasurer of a political committee should be 
indicted and prosecuted merely upon the bare allega¬ 
tion that some third person made a contribution foi* the 
committee without alleging that the recipient accounted 
to the treasurer for the contribution, or other facts 
which imposed the duty upon the treasurer to demand 
an accounting of the recipient of the contribution ihade 
for the committee. 

It is plainly apparent from Sec. 243 that, as to in¬ 
direct contributions, Congress intended that there should 
be an accounting to the treasurer of the political com¬ 
mittee, and the duty of the treasurer to report capnot 
arise unless there is alleged and proved either thaf the 
third party who received the funds accounted to the 
treasurer, or facts giving rise to the duty upon the part 
of the treasurer to demand an accounting of the recip¬ 
ient. Neither of these allegations is made in the in¬ 
dictment in the instant case. If the act be construed 
to mean that the treasurer of a political committee can 
be held criminally liable, even to indictment for felony, 
for failure to report a contribution made for the Com¬ 
mittee without alleging that the contribution in ques¬ 
tion was ever accounted for to the treasurer, or oiher 
facts giving rise to a duty upon the part of the treas¬ 
urer to demand an accounting, then such a construc¬ 
tion would render the act unconstitutional. 

Under the theory advanced by the Government re- 
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specting the responsibility of the treasurer of a politi¬ 
cal committee to account for contributions not made 
to it but to others for it, that responsibility would be 
removed entirely from the hands of the committee and 
be placed solely within the control of third persons in 
no way related to, or even known to, the committee. 
The liability of the treasurer of a political committee 
to prosecution would depend not upon the facts which 
impose an obligation upon the treasurer to report but 
alone upon whether some one made a contribution for 
the committee. 

This is the construction of the statute the Govern¬ 
ment is forced to advocate in order to sustain its in¬ 
dictment in this case. Consider the absurdity to which 
such a construction would lead. Under it the political 
enemies of a committee could make a contribution to a 
third person without its knowledge, render no account¬ 
ing to the treasurer of the committee, and if the treas¬ 
urer failed to report it, insist upon his indictment and 
prosecution. Or a corporation, which is prohibited by 
law from making contributions, could in the interests 
of securing special privilege, make a contribution to a 
third person for a political committee, never accounted 
for to the committee, or authorized or accepted by it, 
and the treasurer of the committee be subsequently in¬ 
dicted and prosecuted for failing to report a contribu¬ 
tion which it never accepted and as a matter of law it 
could not accept. Or, to take another case, if a third 
person made a contribution to some one for a political 
committee, although the person receiving it was not 
authorized to solicit funds, and the recipient pocketed 
the money and appropriated it to his own personal use, 
under the construction insisted upon by the Govern¬ 
ment the treasurer of the political committee could be 
indicted and prosecuted and put to the expense and 
humiliation of having to defend a prosecution growing 
out of acts for which he was in no way responsible. 

It is an elementary principle of law that even under 
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the broadest exercise of the police power a legislative 
body cannot subject a citizen to criminal liability except 
for his own acts or the acts of others who stand ii(i 
such relation to him as to give rise to participation in 
the offense, usually upon the theory of principal and 
accessory. The rule as to who are parties to an offensb 
is thus stated under the subject, “Criminal Law,” in 
16 C. J. 119: | 

i 

“A person is a party to an offense if he eithbr 
actually commits the offense or does some act 
which forms a part thereof, or if he assists in 
the actual commission of the offense or of any 
act which forms part thereof, or directly or in¬ 
directly counsels or procures any person to com¬ 
mit the offense or to do any act forming a part 
thereof.” 

l 

If the act is constitutional it may hold to absolute 
accountability the treasurer of a political committee f<j>r 
contributions made directly to the committee. But 
where the offense relates to the acts of third persohs 
who are not alleged to be the agents or in any manner 
charged to be related to the committee in such a wpy 
as to give rise to any legal responsibility upon the part 
of the treasurer, a construction attempting to apply 
such liability would render the act unconstitutional apd 
void. Under the construction contended for by oppos¬ 
ing counsel, a citizen might be subjected to indictment 
and prosecution and be deprived of life*' liberty and 
property in violation of the safeguards guaranteed by 
the Vth and VTth Amendments to the Constitution. 

l 

Counsel for the government insist that it may indict 
the defendant upon the bare allegation that some one 
made a contribution for the committee, without moire, 
and that the question of knowledge upon the part of 
the treasurer, or whether the treasurer ever received 
the funds is a matter of defense. Such a contention 

T 

cannot be sustained, for if the government in this case 
were to prove every allegation made in the respective 
counts of the indictment, namely that one E. C. Jame- 




son made contributions for the committee and that the 
treasurer failed to report the specified contributions, it 
still would not have proved an offense, and by its own 
admission that the question of knowledge is one of de¬ 
fense, apparently concedes that if they proved every¬ 
thing they have alleged they still would not have suffi¬ 
cient evidence to sustain a judgment of conviction. 

This Court, in the case of Moens v. United States, 
50 App. D. C. 15, has laid down the test of the suffi¬ 
ciency of an indictment in this jurisdiction, wherein 
it is declared: 

“If the indictment may be true, and still the 
accused may not be guilty of that offense, the 
indictment is insufficient.” 

For the sake of argument, accepting the Government’s 
position, that some other element beyond the mere fact 
that some one made a contribution for the committee 
is essential to sustain conviction, and applying the test 
declared by the Court of Appeals in the foregoing case, 
to the indictment in the instant case, it is clearly appar¬ 
ent that the contention of the government cannot be 
sustained. 

Sec. 243 of the act plainly indicates that something 
more than mere knowledge of an indirect contribution 
is required of the treasurer of a political committee be¬ 
fore there can arise the obligation upon the part of the 
treasurer to report it. For, in the suppositious case 
last cited in which an unauthorized third person re¬ 
ceives a contribution for a political committee which is 
appropriated to his own use and never accounted for 
to the treasurer of a political committee, the treasurer 
might have knowledge that such a contribution was 
made for the committee but certainly would be under 
no duty to report it since the money never reached the 
treasurer’s hands and was not used for political pur¬ 
poses at all. This would be true even though a contri¬ 
butor made a contribution in good faith thinking he 
was making it for the political committee and intended 
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it to be used for political purposes. It is unreasonable 
to suppose that Congress intended to impose any liabil¬ 
ity upon persons serving as treasurers of political (Com¬ 
mittees which it could not constitutionally exact. 

|That Congress did not intend any such hazard to be 
imposed upon persons exercising their political rights 
in influencing elections is further shown by reason of 
the fact that in Sec. 246 which relates to statements 
of campaign contributions to be filed by candidates! for 
Senator or Representative it is provided that the state¬ 
ment shall contain “a correct and itemized account} of 
each contribution received by him or by any person |for 
him with his knowledge or consent from any source in 
aid or support of his candidacy for election.” The mem¬ 
bers of Congress who voted for this measure here 
clearly recognized that a candidate for Congress should 
not be indicted and subjected to prosecution merely be¬ 
cause some person without his knowledge or consent 
somewhere in his district made a contribution to some 
third} person to influence his election. Likewise, in deal¬ 
ing with political committees generally, it did not jm- 
pose any such unconconscionable or unconstitutional re- 
sponsibility, for in sec. 244, dealing with the reports! of 
indirect contributions made for the committee which ihe 
treasurer is required to report, although the draftsman 
did not use the words “made with his knowledge or con¬ 
sent,” in Sec. 244, yet it is clear that the contributions 
are those made for the committee, accounted for to the 
treasurer as required by Sec. 243 immediately preced¬ 
ing. Therefore, having defined in Sec. 243 that indirect 
contributions were those to be accounted for to the 
treasurer as therein provided, it was unnecessary in 
Sec. 244 to use the words, “with the knowledge or con¬ 
sent of the treasurer.” 

The gravamen of the offense in this case is the al¬ 
leged failure of the treasurer of a political committee 

i 

to report an indirect contribution made for the com¬ 
mittee. It is submitted that in none of the counts of 


this indictment has the government alleged facts set¬ 
ting forth circumstances giving rise to the duty under 
the statute upon the part of the treasurer to make a 
report. The mere allegation that a contribution was 
made by one E. C. Jameson for said committee does not 
show to whom the contribution was paid, or that it was 
ever accounted for to the committee, or other circum¬ 
stances giving rise to the duty upon the part of the 
treasurer to make an accounting. These are essential 
elements of the offense under the statute where the gov¬ 
ernment elects to prosecute for an indirect contribution, 
i. e., “for the committee” and their omission makes the 
indictment fatally defective. 

In attempting to sustain the misdemeanor counts the 
Government relies upon the proposition that it has fol¬ 
lowed the language of the statute in alleging a contri¬ 
bution made for the committee. For the reasons here¬ 
in pointed out it has been shown that this is wholly 
insufficient under the statute where an indirect contri¬ 
bution is relied upon. That merely following the statute 
is not always sufficient is shown by the following 
authorities: 

United States v. Carll, 105 U. S. 611, 26 L. Ed. 
1135. 

Moens v. United States, 50 App. D. C. 15, 267 
Fed. 317. 

United States v. Cruikshank, 92 U. S. 542, 23 L. 
Ed. 588. 

United States v. Johnson, 26 App. D. C. 136. 

Miller v. United States, 136 Fed. 581. 

People v. Wys, 25 Porto Rico, 483. 

Duncan v. State, 7 Humphr. 148 (Su. Ct. Tenn.). 

With respect to the felony counts the Government 
attempts to sustain the indictment upon the theory that 
the word “wilfully” used in the charging part of the 
counts is sufficient to charge scienter, or knowledge, 
upon the part of the treasurer. The meaning of the 
word “wilfull” as used in the statute cannot be determ¬ 
ined without construing the statute. It is submitted 
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that the obligation of the treasurer of a political com¬ 
mittee to report indirect contributions made for the 
committee is not dependent simply upon whether the 
treasurer had knowledge of such contributions, but upon 
whether the contribution in question was accounted for 
to the treasurer or accepted by the committee. If the • 
omission of allegations giving rise to the duty of the 
treasurer of a committee to report such contributions 
renders a misdemeanor count insufficient, such omission 
is even more fatal to those counts which attempt to 
charge a felony. Resolved to its simplest terms, the 
contention of the Government is that the use of the 
word “wilfully” in the felony counts is sufficient to 
charge the treasurer with knowingly failing to file a 
report of the contributions made for the committee 
enumerated in the respective counts. 

As has been pointed out, mere matter of knowledge 
upon the part of the treasurer is not the test of liabil¬ 
ity; as, for example, where a contribution is made, for 
a committee, to a third person who misappropriates Ifhe 
money and never accounts for it to the treasurer. If 
the Government's position is correct with respect to 
these counts, that the word “wilfully” was inserted j to 
imply scienter rather than to indicate the increased 
penalty, then it must follow that all the counts at¬ 
tempting to charge a misdemeanor are insufficient. 

The position of counsel for appellees is that each 
and every count of the indictment fails to allege facts 
which give rise to the statutory obligation upon the 
part of the treasurer to report an indirect contribution 
made for the committee in that it does not charge that 
the contributions in question were ever accounted for 
to the treasurer or allege other facts which give rise 
to an obligation on the part of the treasurer to demaikd 
an accounting and to report; that the duty to file a 
report is absolutely dependent upon the allegation of 
facts sufficient to give rise to the statutory 

129 




and that these allegations being omitted from all of the 
counts, the indictment as a whole must fail. 

It is clearly apparent, however, that the use of the 
word “wilfully” by the Government in the counts where 
it appears was intended by the draftsman of the indict¬ 
ment to indicate merely that the increased penalty pro¬ 
vided under Sec. 252 was to be invoked. Furthermore, 
the United States Supreme Court has held that in an 
indictment under the National Banking Act charging 
that the accused “wilfully misapplied funds” is insuffi¬ 
cient to inform him of the nature of the cause and 
accusation against him. In United States v. Britten, 
107 U. S. 655, 27 L. Ed. 520, 525, is was said: 

“The words 'wilfully misapplied' are, so far as 
we know, new in statutes creating offenses, and 
they are not used in describing any offense at 
common law. They have no settled technical 
meaning like the words, 'embezzle,' as used in the 
statutes, or the words, 'steal, take, and carry 
away,' as used at common law. They do not, 
therefore, of themselves fully and clearly set 
forth every element of the offense charged. It 
would not be sufficient simply to aver that the 
defendant 'wilfully misapplied” the funds of the 
association. This is well settled by the author¬ 
ities we have already cited. There must be aver¬ 
ments to show how the application was made, 
and that it was an unlawful one.” 

See also: 

Felton v. United States, 96 U. S. 699; 24 L. Ed. 

875 

Spurr v. United States, 174 U. S. 728, 43 L. Ed. 

1150. 

From a reading of the Federal Corrupt Practices Act 
of 1925, it is apparent that the words “wilfully vio¬ 
lates” used in Sec. 252 (b) relating to penalties involves 
not only a concious violation but also a purpose to do 
wrong, and the mere allegation of a wilful failure to 
report indirect contributions does not set forth suffi¬ 
cient allegations of fact with respect thereto to charge 
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the offense against the treasurer. Thus, in Potter v. 
United States, 155 U. S. 438, 39 L. Ed. 214, where the 
charge was that the banker “did unlawfully, knowingly 
and wilfully certify a check” when there were no funds 
to meet it, the Supreme Court held that in order to 
convict under the statute a purpose to do wrong must 
be shown. The indictment in that case, unlike the one 
in the instant case, was based upon a statute the lan¬ 
guage of which was sufficient to acquaint the accused 
with the offense charged and related to the act of t|he 
defendant, himself, in certifying the check; whereas 
the offense in the instant case relates to a contribution 
alleged to have been made by a third person for the com¬ 
mittee and not charged to have been accounted for j to 
the treasurer or ; to any agent of the committee or other 
facts alleged setting up a duty upon the part of the 
treasurer to demand an accounting. 

Counsel for appellees are familiar with the author¬ 
ities cited by the Government holding that in prosecu¬ 
tions under statutes enacted in the exercise of the police 
power, the taxing power, etc., indictments are general¬ 
ly sufficient if they follow the language of the statute. 
That is true with respect to subjects which are pro¬ 
hibited or regulated under the police power or debit 
with under the taxing power, where the citizen or those 
associated with him act at their peril. It is also true 
in cases of indictments where the matters dealt with 
are within the peculiar knowledge of the defendant, jin 
which case it is not necessary to allege defensive, neg¬ 
ative averments. None of these principles have ahy 
application here for the reason that the prosecution in 
the instant case is against the treasurer of a political 
committee, based upon indirect contributions made by 
a third person for the committee, and not charged to 
have reached it. It relates to acts done by third per¬ 
sons who are not alleged to be agents of the committee, 
who may be mere volunteers, and who are absolutely 
beyond the authority and control of the treasurer pf 
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the political committee except as the committee may 
accept and ratify their acts, neither of which allega¬ 
tions is made here. A statute dealing with such a sit¬ 
uation cannot constitutionally impose upon a defendant 
any such liability as the construction contended for by 
the government in this case would involve. 

In the case of United States v. Balint, 258 U. S. 250, 
66 L. Ed. 604, cited by the government, the prosecu¬ 
tion was for the sale of untaxed opium and not made 
pursuant to a prescribed form. That well illustrates the 
principle involved here. The gravamen of the offense 
was a sale. A sale is a conscious act involving the 
meeting of the minds of buyer and seller. The com¬ 
modity dealt with was opium, which has been regulated 
in the exercise of the taxing power and with which citi¬ 
zens deal at their hazard. That decision, therefore, con¬ 
strued an act enacted under the taxing power in the 
nature of a police regulation and dealing with acts en¬ 
tirely within the knowledge and directly relating to the 
action of the defendant himself, is no authority in the 
instant case. The same applies to the act of prescrib¬ 
ing opium by a physician in the case of United States 
v. Behrman, 258 U. S. 280, 66 L. Ed. 619, also cited 
by the Government. The court in its opinion recog¬ 
nized the distinction between that kind of a statute and 
the provisions of an act like the one in the instant case, 
for it was there said: 

“If the offense be a statutory one, and intent 
/ or knowledge is not made an element of it, the 
indictment need not charge such knowledge or 
intent.” 

In attempting to prosecute the treasurer of a politi¬ 
cal committee for failing to report indirect contributions, 
made not to the committee, but to some one else for 
the committee, the Government is basing its prosecu¬ 
tion upon the act of third persons who may have no 
connection whatsoever with the treasurer, who is at¬ 
tempted to be held responsible. The other cases cited 
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by the government are as easily distinguishable. 

The intention of Congress in the Federal Corrupt 
Practices Act is clearly evidenced by other sections! of 
the act. Sec. 241 declares that no contributions Will 
be accepted until a political committee is appointed, 
which shall have a chairman and a treasurer. Secs. 242, 
243, and 244 draw clearly the line of demarcation be¬ 
tween direct and indirect contributions. Sec. 243 defines 
indirect contributions as those made by third persons 
for the committee, and the act requires an accounting 
to the treasurer for such contributions. A similar dis¬ 
tinction is also made with respect to expenditures. The 
act must be construed as a whole, and the intention of 
Congress determined not simply from the isolated 
clauses of a single section. 

The unquestioned purpose of the act was to create 
responsible committees and to require that all of l|:he 
funds received or expended by that committee should 
be handled by the treasurer. The treasurer is requited 
to keep books showing the names and addresses of the 
persons making the contributions and similar records 
regarding expenditures. No treasurer can keep the rec¬ 
ords required under this act unless an accounting is 
made to him of contributions made for the committee 

i 

and it was because of this that Sec. 243 provided hbw 
such an accounting should be made to the treasurer. 
Sec. 244, which immediately follows and which makes 
it the duty of the treasurer to report, so far as indirect 
contributions are concerned, requires a report only of 
contributions made for the committee in the manner 
indicated by Sec. 243. | 

It is submitted that any lawful indictment of the 
treasurer under this statute must charge either that 
the contribution came into her hands or was accoun 
for to her. 

Any other construction would make the treasurer of 
a political committee responsible, without limit, for 
every contribution which the giver intended for the 
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committee regardless of the actual disposition thereof, 
and put upon such treasurer the impossible burden of 
pursuing every rumor of irresponsible gossip respect¬ 
ing contributions alleged to have been made but never 
accounted for, at the peril of indictment for omission 
thereof from his report which he must swear to be true, 
and with respect to the items so reported although never 
coming into his hands, making him likewise liable to 
indictment if he is unable to procure a receipt or vouch¬ 
er showing the expenditure thereof by the recipient. 

The only reasonable and workable construction of this 
law is to consider the treasurer's obligation to report 
as co-extensive with his duty to keep an account, and 
limited to such contributions as are actually received 
by him or accounted for to him under Sec. 243. 

This indictment, therefore fails to charge a crime in 
that there is no charge that the Jameson contributions 
ever came to the treasurer or were accounted for to her. 

If the indictment fails as to Miss Burroughs, the 
treasurer, it necessarily fails with respect to Cannon, 
who is charged merely with being an accessory. 

Upon the same reasoning, the counts for conspiracy 
must fail, since the alleged conspiracy was directed sole¬ 
ly to the failure to file reports as alleged in the pre¬ 
ceding counts. 

The members of Congress are actively engaged in 
politics. They have been elected to public office. They 
know something of the methods and hazards of politi¬ 
cal campaigns. They were cognizant of the fact that 
in a campaign on a nation-wide scale it was entirely pos¬ 
sible that individuals might make contributions for 
political committees which might not come directly to 
the notice of the treasurer. In connection with their 
own candidacies they made clear that they were not 
to be accountable for contributions made by third per¬ 
sons on their behalf except those made with the candi¬ 
date's knowledge and consent. (Sec. 246 (a) 2.) By 
providing the duty of a recipient of an indirect contri- 
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bution for any other political committee to account to 
the treasurer for such contribution there is clearly evi¬ 
denced an intent not to hold such treasurer to any 
higher degree of accountability. Congress made very 
clear in the structure and language of the act the dis¬ 
tinction between legal accountability of a treasurer with 
respect to the two types of contribution. This is a penal 
statute and it must be strictly construed. 

In view of the entire act and its purpose it is respect¬ 
fully submitted that it was not the intention of Con¬ 
gress to allow contributors of funds for the committee 
to determine the liability of the treasurer, but rather the 
obligation of the treasurer is dependent upon whether 
the funds are accounted for to him, or other facts shew¬ 
ing a duty upon the part of the treasurer to demand 
an accounting. If the government in this case was un¬ 
able to allege that these funds were accounted for to 
the treasurer or that the treasurer had knowledge of 
them, it had its remedy against the recipient under Sec. 
243, who failed to account to the treasurer for them, 

i 

if the facts were sufficient to justify such an indictment. 

i 

| 

2. CONSPIRACY COUNTS NINE AND TEN 

With respect to these counts the government con¬ 
tends (p. 25 of brief) that scienter is clearly alleged 
by the words “each of said defendants then well know¬ 
ing, all the premises aforesaid unlawfully and feloniously 
did conspire * * * and agree together” to commit 

the offenses charged in the substantive counts. 

The only “premises aforesaid” which the appellees 
are charged with knowing is that E. C. Jameson made 
contributions “for the committee” on dates specified, j It 
is nowhere alleged to whom the contributions were 
made, or paid, nor are any other facts set forth giving 
rise to the duty of the treasurer to demand an account¬ 
ing and file report. The treasurer could not account for 
an indirect contribution until it had been accepted and 


135 




accounted for to the committee. Even if it be assumed 
that the treasurer knew that E. C. Jameson had made a 
contribution, not to the committee but to someone for the 
committee, there was no way by which she could require 
an accounting since the statute imposes no duty in this 
respect upon the contributor. Section 243 places the 
duty of accounting to the treasurer upon the recipient. 
Therefore, as neither of these conspiracy counts nor 
any of the other counts alleges to whom the contribu¬ 
tions were made, i. e., who the recipient was, they are 
fatally defective. The government further undertakes 
to supply the deficiency of allegation by asserting the 
words “did conspire” import to the treasurer knowledge 
of contributions. This plainly cannot be so since it 
might be true that the treasurer knew a contribution 
was made for the committee but not knowing the recip¬ 
ient could not demand an accounting and therefore under 
such circumstances a mere charge that the treasurer 
and the chairman agreed not to report the contribution 
would state no offense under the statute. 

3. SUPREME COURT’S CONSTRUCTION OF FORM¬ 
ER CORRUPT PRACTICE ACT REFUTES GOV¬ 
ERNMENT THEORY. 

The unsoundness of the government’s construction and 
the distinction between direct and indirect political 
activities is well shown by the decision of the United 
States Supreme Court in Newberry v. United States 
(supra). In that case the court was unanimous in the 
judgment reversing the trial court; five members of the 
court placing their decision on the ground that the 
former Corrupt Practices Act was unconstitutional in¬ 
sofar as it attempted to regulate expenditures in Con¬ 
gressional primaries, but four of the members of the 
court based their opinions upon the construction of the 
statute upon which the indictment was based. 

The indictment charged that Newberry and 134 
others unlawfully and feloniously did conspire, combine. 
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confederate and agree together to commit an offense 
against the United State to wit: the offense on the part 
of Truman H. Newberry of willfully violating the Fed¬ 
eral Corrupt Practices Act of 1910 as amended by giv¬ 
ing, contributing, expending, using and by causing to 
be given, contributed, expended and used to procure his 
nomination for election as Senator, a sum in excess of 
$3,750 allowed by law. 

The demurrer filed challenged the constitutionality 
of the Act insofar as it attempted to regulate primary 
elections but did not raise the question of the sufficiency 
of the indictment as a pleading, but the Supreme Court 
was called upon to construe that act as it related to 
the responsibility of a candidate for contributions or 
expenditures made by him—or caused to be made by him 
and contributions and expenditures made independently 
by others in behalf of his candidacy. This is clearly set 
forth in the language of Chief Justice White wheh he 
says, 256 U. S. 274: j 

“The error in the instruction plainly resulted 
from a failure to distinguish between the subject 
with which the statute dealt—contributions and 
expenditures made or caused to be made by the 
candidate—and campaign contributions and ex¬ 
penditures not so made or caused to be madej and 
therefore not within the statute.” 

I 

“To treat the candidacy, as did the charge of 
the court, as being necessarily the cause, with¬ 
out more, of the contribution of the citizen to 
the campaign, was therefore to confound things 
which were wholly different, to the frustration 
of the very object and purpose of the statute. 
To illustrate: Under the instruction given, in 
every case where, to the knowledge of the can¬ 
didate, a sum in excess of the amount limited 
by the statute was contributed by citizens tb the - 
campaign, the candidate, if he failed to withdraw, 
would be subject to criminal prosecution and pun¬ 
ishment. So, also, contributions by citizens to 
the expenses of the campaign, if only knowledge 
could be brought home to them that the aggre- 
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gate of such contributions would exceed the limit 
of the statute, would bring them, as illustrated 
by this case, within the conspiracy statute, and 
accordingly subject to prosecution. Under this 
view the greater the public service, and the 
higher the character, of the candidate, giving 
rise to a correspondingly complete and self-sacri¬ 
ficing support by the electorate to his candidacy, 
the more inevitably would criminality and in¬ 
famous punishment result both to the candidate 
and to the citizen who contributed. 

“As it follows from the considerations which 
I have stated that the judgment below was, in 
my opinion, clearly wrong, and therefore should 
be reversed.” (Heavy print ours.) 

Mr. Justice Pitney expresses the matter thus: 

“A reading of the entire act makes it plain 
that Congress did not intend to limit spontane¬ 
ous contributions of money by others than a can¬ 
didate, nor expenditures of such money except 
as he should participate therein. Of course, it 
does not mean that he must be alone in expend¬ 
ing or causing to be expended the excessive sums 
of money; if he does it through an agent or 
agents; or through associates who stand in the 
position of agents, no doubt he is guilty; ‘qui 
facit per alium facit per se/ but unless he is an 
offender as a principal, there is no offense. Sec¬ 
tion 332, Criminal Code (35 Stat. at L. 1152, chap. 
321, Comp. Stat. Chap. 10,506, 7 Fed. Stat. Anno. 
2d ed. p. 984), declares: ‘Whoever directly com¬ 
mits any act constituting an offense defined in 
any law of the United States, or aids, abets, 
counsels, commands, induces, or procures its com¬ 
mission, is a principal/ Clearly this makes any- 
• one who abets a candidate in expending or caus¬ 
ing to be expended excessive sums a principal 
offender; but it cannot change the definition of 
the offense itself as contained in the Corrupt 
Practices Act, so as to make a candidate a prin¬ 
cipal offender unless he directly commits the of¬ 
fense denounced. Spontaneous expenditures by 
others being without the scope of the prohibition, 
neither he nor anybody else can be held crim- 
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inally responsible for merely abetting such 
expenditures. 

I 

"His mere participation in the activities of the 
campaign, even with knowledge that moneys 
spontaneously contributed and expended | by 
others, without his agency, procurement, or as¬ 
sistance, were to be or were being expended, 
would not of itself amount to his causing spch 
excessive expenditure. The effect of the instruc¬ 
tion that was given may well have been to con¬ 
vey to the jury the view that * * * Mr. 

Newberry’s participation in a," campaign where 
money in excess of the prescribed limit >jvas 
to be expended, even without his participation 
in the contribution or expenditure’ of such moijey, 
amounted to a conspiracy on their part to com¬ 
mit an offense against the act.” (Heavy pifint 
ours.) 

In construing the former Corrupt Practices Act the 
Supreme Court clearly recognized the distinction m^de 
between direct and indirect political activities. It held 
that a candidate would not be liable to conspiracy for 
the expenditure of an amount in excess of that fixed 
by law, even though he knew of it, unless it was sho^vn 
that either he personally or through his agents caused 
the contributions or expenditures. Mere knowledge was 
insufficient, so in the instant case the present Corrppt 
Practices Act recognizes throughout the distinction be¬ 
tween direct and indirect political activities and it clear¬ 
ly never was the intention of Congress to hold the treas¬ 
urer of a political committee liable for conspiracy to fail 
to report contributions on the bare allegations tljat 
someone made contributions "for the committee” with¬ 
out any charge showing to whom the contribution was 
made, or the allegation of any other facts charging the 
treasurer with knowledge, or giving rise to the duty to 
demand an accounting. Although the government 
argues that the present statute is constitutional if lim¬ 
ited to the acts of agents of the political committee, 
the indictment in this case does not allege the contribu- 


i 
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tors in question were made to any agent of the com¬ 
mittee nor anywhere allege who received them. 

IV. CONCLUSION 

It is evident that the indictment in this case has 
failed to charge appellee, Burroughs, with knowledge of 
the contributions made by Jameson because the United 
States was unable to prove knowledge on her part. The 
Government has charged everything it could prove 
against her in the indictment, with the net result, as 
we have demonstrated, that she is guilty of no offense, 
even admitting all the facts pleaded in the indictment. 
The same is true of appellee Cannon. Hence, it follows 
that appellees have committed no offense under the 
Statute. 

For the reasons given, it is respectfully submitted 
that this Court has no jurisdiction of this appeal; that 
the Federal Corrupt Practices Act, insofar as it relates 
to Presidential electors is unconstitutional and void; and 
that the indictment is also bad in substance. Appellees 
respectfully submit, therefore, that the appeal herein 
should be either dismissed or the judgment of the Su¬ 
preme Court of the District of Columbia affirmed. 

Respectfully submitted, 

Robert H. McNeill, 

Levi H. David, 

Attorneys for Appellees . 


H. Woodward Winburn, 
Greensboro, N. C. 

Of Counsel. 
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